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Fundamental Rights in the Practice of the
European Court of Justice

,»Such is thy name with this my verse entwined;
And long as kinder eyes a look shall cast
On Harold's page, lanthe's here enshrined
Shall thus be first beheld, forgotten last:
My days once numbered, should this homage past
Attract thy fairy fingers near the lyre
Of him who hailed thee, loveliest as thou wast,
Such is the most my memory may desire;
Though more than Hope can claim, could Friendship
less require?”
(Byron: TO IANTHE)

Long before the signing of the Charter of Fundamental Rights, the case law of the
European Court of Justice' was a very important layer of defense for fundamental
rights. The European Court of Justice went step by step, following decision after
decision, to crystallize the legal regulation of fundamental rights. The first experiment
to acknowledge fundamental human rights by the European Court of Justice was in the
Stauder case. The Court declared that the fundamental human rights are involved in
community law, henceforth, they are under the protection of the Court and thereby,
there is no way to interpret them in any opposite way® The other famous case was the
case of the Internationale Handelgesellschaft, also known as Solange 1. In this case, the
Court made it crystal clear, that the respect of fundamental rights is under the protection
of the Court, and the national traditions of Member States also inspire such laws. The
first reference to the internationally signed treaties was in the Nold case,® so those gave
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an inspiration for community law, as well. In the Rutili case,* there was a reference of
the Convention for the Protection of Human Rights and Fundamental Freedoms. When
the European Court of Justice investigated the legality of community actions in the
Hauer case,” they referred to a former action. In the Elliniki Radiophonia verdict,® the
European Court of Justice exposed its opinion of using Article 10 of the Convention for
the Protection of Human Rights and Fundamental Freedoms.

Several other international convention had been mentioned by the European Court
of Justice in its verdicts, so it was explained that the International Covenant on Civil
and Political Rights is one of those documents that are in favor of defending the
fundamental human rights, that is being taken into consideration when they are using
the general principles of community law.” The newest trend in the practice of the
European Court of Justice is that it is no longer taking only the Convention for the
Protection of Human Rights and Fundamental Freedoms, but rather accepts the practice
of the European Court of Human Rights in Strasbourg and follows its interpretation.®
When a fundamental right is violated during the use of a law of the Union, it directly
results in the look-up of the practice of the European Court of Human Rights.

The judgments of the European Court of Justice not only contain signs of the level of
legal regulation but there are guidelines regarding the content of specific fundamental
rights, as well.® For example, in the Stauder case,”® the questions of equality and the
protection of personal sphere came up this way. The Prais case™ involved the question of
the free choice of faith, where the petitioners were saying that their aforementioned right
was violated. In the case of C-540/03 European Parliament v European Council® or in the
Carpenter and Akrich cases,*® the protection of family life and marriage came up as
debatable topics. The case of Illonka Sayn-Wittgenstein v Landeshauptmann von Wien*
brings up the question of name-bearing in regards of citizen rights. The National
Panasonic case®® concerns fundamental rights, as well. In this case, the validity of a
committed Committee audit at a company came up, including fundamental rights of
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businesses and the protection of private apartments. A similar problem has occurred in the
Dow Benelux NV case,'® in which, regarding competition law, business premises have
been breached. The Elliniki Radiophonia Tileorassi AE case'’ alongside with the
Laserdisken ApS v Kulturministerit case are dealing with the question of freedom of
speech. The right of free gathering is concerned in the Bosman™® and Monticatini® cases.
The European Court of Justice has declared in several occasions that the right of free
gathering can be temporarily suspended — based on lawful reasons — if the suspension or
restriction does not endanger the law itself. Questions regarding property laws have came
up in the Regione autonoma Friuli-Venezia Giulia case, in the ERSA® case, in the
Alliance for Natural Health and partners® case and in the infamous Yassin Abdullah Kadi
and Al Barakaat International Foundation v Council of the European Union and
Commission of the European Communities case,?” also know as “terrorist” cases. The
fundamental right of the privacy of mails was investigated by the European Court of
Justice in the AM & S case.”® The restraint of discrimination was the subject of the
questions regarding the S. Coleman and Attridge Law, Steve Law case,* which reached a
verdict on 17" July 2008. The banning of women-men discrimination was on plate in the
severally quoted Defrenne case.”® The Commission of the European Communities v
Republic of Austria case”® alongside with the ADBHU case,”’ the Commission of the
European Communities v Kingdom of Denmark case,?® the Outokumpu case? and the
Commission of the European Communities v Council of the European Union cases® were
involved in the questions regarding environmental protection. The Sayn-Wittgenstein
case®® brought up the probable violation of the rights of private life and free choice of
name-wearing. The Court was dealing with the questions of data privacy regarding the
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Volker und Markus Schecke case.** The Court also declared its opinion regarding the
actual right of justice of legal personnel in the DEB Deutsche Energiehandels- und
Beratungsgesellschaft case.® In the verdict of an urgent preliminary ruling procedure, the
Court was dealing with the rights of children in the Aguirre Zarraga case.* Since the
Charter of Fundamental Rights has been raised to the level of the Treaties, both the
number of interpretations of the Charter by national courts, both the Court’s verdicts
regarding fundamental rights have massively bounced upwards. The most commonly
interpreted laws by the Court were the following: the right of a legal remedy, the principle
of legal certainty, the right of having a decent and impartial trial, the right of having a
respected family and private life, several questions regarding data privacy, the banning of
discrimination and the principle of equality, the right of human dignity, the right of
asylum, the banning of cruel or inhuman treatment of people, the cooperation between
criminal and civil right cases — including the rights of children and the rights regarding the
warranty of a criminal procedure. In one of the newest cases, the cooperation of the
European Stability Mechanism (ESM system)® and the Charter’s Article 47 took a
stand regarding the efficiency of judicial protection. It remembered us that Member
States — as the will of the Charter’s Article 51 Paragraph (1) — are the subjects of the
Charter’s command if they are executing the law of the Union. Paragraph (2) of the
same Article declares, though, that the Charter does not extend the using area of the law
of the Union beyond the boundaries of the Union. Furthermore, it doesn’t create new
authorities and may not change the already existing authorities set up by the Treaties.
Since the member states do not execute the law of the Union when they are creating a
stabilization mechanism like the ESM because during the creation, the TEU does not
appoint a separate sphere of authority onto the Union, henceforth something like the
signing of the ESM-Contract, of whose currency is the euro, may not violate the principle
of effective judicial protection and neither may its ratification®® do so. In the C-92/12 PPU
Health Service Executive v S. C. and A. C. case,®” which was attended by the Attorney
General, alongside with the Deti¢ek case,® the Court has reached its verdict of taking
action regarding temporary parental authority based on the Charter’s Article 24. In the
previous case, in accordance with the rules of the legal authority, the Court has declared
that the case belongs under the authority of the Council’s 2201/2003/EC order, which says
that the national courts can temporarily place children in educational or therapic institutes
in other Member States if it is in the children’s best interest, even if it overwrites parental
authority. Regarding the use of the Internet, the Court has stated at multiple occasions™
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that the creation of a filtering system for tracking the online data stored on social networks
would harm their right of free enterprise, which was mention in the Charter’s Article 16.
In the cases of Volker v Markus Schecke, Eifert,** the Court has interpreted the Charter’s
Article 52’s Paragraph (1), regarding legal restrictions. They pointed out that the validity
of the involved regulation must be decided while taking the Charter into consideration.
The right for defense of personal data, considering the Charter’s Article 8, is not an
absolute right, but we have to take its usefulness in society into the equation*". Paragraph
(1) of Article 52 of the Charter gives courts the ability to limit rights as the ones mentioned
in Article 7 and 8, in case they are serving the very best interest of the Union and its citizens,
keeping the integrity of the involved rights whole and complete. The right of personal life
involves the right of protection of private data — which is acknowledged by the Charter’s
Article 7 and 8 — in such a way that all of the identified or identifiable natural person’s
informations are under protection*2. However, this right can be restricted reasonably.

In the cases of N. S. and M. E.*® the Court was inspecting the execution of
fundamental rights and Union law* regarding the right of asylum. With regard to the
common European refugee policy, concerning the prohibition of torture and inhuman or
degrading treatment, it inspected the concept of a “secure country” set up by the regulation
343/2003/EC, the question of the conveyance of refugees to a responsible Member State
and the rebuttable presumption of the responsible Member State’s respect over
fundamental rights. The interesting thing of this case is that this question has been
examined again by the European Court of Human Rights* due to a complaint and both
have concurred that the Charter of Fundamental Rights must be respected when it comes
to deciding about refugees. Both the Charter’s Article 21 and the TEU’s Article 19 talk
about non-discrimination and the requirement of fair and equal treatment. This has been
inspected by the Court in the Test-Achats case,*® whether they were upheld in regards of
the fees of insurance based on gender. In the Wardyn case,*’ a unique aspect of name-
bearing came up; the Court was wondering, whether the enforcement of the rewrite of a
person’s surname as their country of origin’s does it, actually violates the Charter or not.
In the relation between the Charter and the Union citizenship, there was a real milestone,
namely the Rottman case,*® which was based on the question whether the loss of the
citizenship of the country of origin results in the direct loss of Union citizenship, as well.
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In the Briistle case,” the copyright of biotechnology, the right of dignity came up in front
of the Court, regarding the hypothetical selling of a human embryo.

The European Union is a kind of integration that is based on shared values. The
chosen values are obvious: unshakable, constitutional and institutional principles such
as democracy, the rule of law, the division of powers, loyalty, subsidiarity. These
principles manifest themselves in the relation between the Union and the individual and
the true importance of fundamental rights unveil when we consider this®. The European
Union’s controlling, fundamental and unique®* values all share something, and that is
the question of fundamental rights. With the acceptance of the Treaty of Lisbon®,
another era has came in terms of the fundamental rights, the number of protected rights
has increased; the principles of human dignity and equality are now included, which
results in the growth of legal protection tasks of the European Union. The growth of
case law also inclines that the Court must face several problems regarding fundamental
rights, and these are only a forecast of the upcoming challenges in the future.>®

GOMBOS KATALIN

AZ ALAPJOGOK MEGJELENESE AZ EUROPAI BIROSAG
GYAKORLATABAN

(Osszefoglalo)

Az alapjogok védelme szempontjabol oriasi jelentésége van a Birdsag esetjoganak is,
hiszen az FEurdpai Birésag aproé Iépésekkel elorehaladva, dontésrdl dontésre
kristalyositotta ki az alapjogok védelmének rendszerét. Az Eurdpai Birdsag itéleteibol
nem csupan a jogvédelem erdsségének szintjére vonatkozo elveket olvashatunk ki, hanem
az egyes konkrét alapjogok tartalmara vonatkozdan is talalunk Gtmutatot. Az Alapjogi
Charta alapszerz6dési rangra emelkedése oOta érezhetéen megnétt mind a nemzeti
birosagok Alapjogi Charta értelmezésével kapcsolatos elbterjesztéseinek szama, mind
pedig a Birdsag alapjogvédelemmel 0sszefliggd hatarozatainak szama. Az Eurdpai Unid
vezerld értékei, alapértékei és egyedi értékei kozos nevezdjén az alapjogok kérdése all. A
Lisszaboni Szerzédés elfogadasaval pedig ujabb tavlat nyilt az alapjogok kérdése eléit,
boviilt az értékklauzula, ami egyértelmiien az unids jogvédelmi feladatok szaporodasat
eredményezi. Az egyre terebélyesebbé valo esetjogbdl is latszik, hogy szamtalan alapjogi
problémaval kell a Birésagnak szembesiilnie, s a jové uj kihivasai e problémak
sokasodasat vetitik eldre.
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