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PREFACE

Public administration is bureaucracy in the positive sense of the idea. Max Weber defined
bureaucracy in his typology of powers as the most effective organizational form. His
critics aimed to demonstrate that bureaucracy could never be effective, because it is unfit
for correcting itself compared with committed defects. “‘Modern’ public administration
is a concept of qualities and values that contain the capacity of self-correction. ‘Modern’
public administration reflects more than a ‘contemporary’ or an ‘actual’ sense; it is also
able to take into adaptations and innovations. ‘Modern’ public administration implements
the sine qua non elements of the ideal type of bureaucracy, but in addition to this, it uses
the new forms of public cooperation and communication at the same time, and creates
limited scope for changes and flexibility.

The needs of innovation and adaptation in public administration have many sources.
First, the metamorphosis of the infrastructural and technical conditions of the administration
is worth mentioning. To use a medical analogy: the ‘diagnostical’ potential of the public
administration increased on a huge scale. It must be evident that the potential power and
organization of the public administration should be in harmony with growing possibilities.
The quality of the public administration of a rule-of-law-state still depends on the relation
between possibility, capacity, and effectivity.

The motive for change and adaptation is in transformation along with the territorial
dimension of the public administration. Public administration still belongs to the nation
state but in a different manner as it used to be. The phenomenon of globalization could
be followed by the public administration, if it spills over the limits of the national State.
The regionalization and self-governments make a new constitutional situation, from
which the nation state seems as a confederation of several administrative bodies. The
basic question is therefore if this kind of fragmentation correspond to the basic function
of public administration.

For public communities, which are sometimes identical with the national state, sometimes
wider or less than the state, is an earnest of success that the public administration would
be equal to the requirements of changing conditions. The recognition of the needs and
conditions, and the searching for methods of adjustment to them is not futurology, but is a
special field of scientific thought. Every initiative which makes this aspects for the matter
in dispute is welcome.

The Department of Public Administrative Law of the Faculty of Law and Political
Sciences in Szeged is devoted to a comprehensive approach of facts and development of
public administration. The manifestation of the mission of our department was a round-
table conference organized recently by any enthusiastic colleges. Now, we can talk about
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Preface

such event as a custom to welcome our scholars and to share our recent scientific results
with our environment. The edited version of the presentations is here accessible for the
gentle readers. It is to be hoped that the below published studies contribute to the better
understanding of ‘modern’ public administration.

Benevolo lectori salutem!

Szeged, 20" December 2018

Dr. habil. Albert Takics, CSc.
Head of Department of Public
Administrative Law



EDITOR’S NOTE

The idea of having collegial gatherings to share some thoughts related to public
administration has long been desired. Research work should not be ’art pour I’art; it is
important to get to know each other’s results, to explore the matching points, to introduce
the new waves to the scientific profile of the Department. Finally, it is also our mission to
give students the possibility to set the frames for expanding their knowledge beyond the
obligatory teaching and show some actual challenges of public administration and recent
developments in legal literature.

This volume is a manifestation of such event and this time it gave floor to a rich variety
of topics from lectures of different countries: Poland was represented by Maria Karcz-
Kaczmarek and Monika Namystowska (L6dz), Anna Piszcz (Bialtystok), Krystyna Niziot
(Szczecin), from Italy, Giovanna Ligugnana joined us, and we also welcomed Turkish
guests, Deniz Tekin Apaydin (Istanbul) and Eylem Apaydin (Kocaeli) and on behalf of
the University of Szeged, Imola Schiffer, Judit Siket and Erzsébet Csatlos held lectures.

It is a pleasure to see that year by year, a growing number of academics visit us to
provide insight of different aspects of public administrative law and we are honoured to
give a forum to exchange ideas and explore overlapping areas of interest and make new
acquaintances and professional relationships. It was also nice to see that the number of
audience has also increased, so the mission of organizing the event seems to be on the
road to reach its goal.

As organiser, | would like to express my gratitude to the participants for their valuable
contributions, and our Dean, Prof. Dr. Elemér Balogh, former Head of Department, who
has always supported our aims and made the publication of the volume possible. I am also
grateful for the anonymous reviewers of the articles whose contribution in the form of their
generous and devoted work has increased the scientific level of this volume.

Szeged, 20" December 2018

Dr. Erzsébet CsarrLos, PhD
Senior lecturer
Department of Public
Administrative Law
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ENVIRONMENTAL NGOS AND ACCESS TO JUSTICE:
ARTICLE 9(3) OF THE AARHUS CONVENTION
AND THE EU COURTS PERSPECTIVE

I. Introduction: access to justice in environmental matters in the Aarhus
Convention

The Aarhus Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters', signed by the EU in 1998 and enforced
by the same organisation in 20052, provides for wide access to justice in environmental
matters allowing members of the public to play a relevant role in protecting the environment.

The Convention is structured in three ‘pillars’, each of them establishing a right of
the public for the signing Parties to implement: access to environmental information,
participation in public decisions affecting environment and access to justice in environmental
matters. This latter, actually, is a sort of transversal right, because the convention sets
special rules for the public to have access to justice (both judicial and non-judicial) in
case of violations of the rights connected with the first pillar,’ with the second pillar* and,
finally, to any other violation of environmental law.’

In the context of the Convention, access to justice is generally subject to the framework
of the Parties’ national legislation. However, some grounds of review are specified in Art. 9
in accordance with the pillar concerned: par.1 grants access to justice whenever a request
for information is ignored, wrongfully refused, inadequately answered or otherwise not
dealt with. Par. 2 states the criteria of the sufficient interest or impairment of a right (that
are the basic, common requisites to challenge administrative decisions before the national
administrative courts) to have access to justice in case the provisions on participation are
violated. Par. 3 contains a more general provision, stating that, in the framework of the
Parties’ national legislation, and in addition to the rules concerning access to justice what

Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, 28.06.1998, Aarhus, 2161 UNTS 447 [Aarhus Convention].

Council Decision of 17 February 2005, 2005/370/EC, on the conclusion, on behalf of the European Community,
of the Convention on access to information, public participation in decision-making and access to justice in
environmental matters, OJ L 124, 17.5.2005. 1-3.

See Convention, Art. 9 par. 1, referred to “any person”.

See Convention Art. 9 par. 2, referred to “the public concerned”.

See Convention Art. 9 par. 3, referred to “members of the public” with no further specification.
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GIOVANNA LIGUGNANA

is provided in the previous paragraphs, members of the public should have access to justice
to challenge any violation of national environmental law.

What is the role of environmental NGOs in the context of the Convention?

According to Art. 2, par. 5, NGOs promoting environmental protection and meeting the
requisites required by national legislation, are automatically considered public concerned,
meaning “the public affected or likely to be affected by, or having an interest in, the
environmental decision-making”. Art. 9, par. 2, states that NGOs’ interest is deemed sufficient
and they are deemed to have rights that can be impaired. Finally, according to Art. 9
par. 3, NGOs (as members of the public) meeting the criteria laid down by national law,
should have access to justice and the chance to challenge acts and omissions in violation
of environmental law. Therefore, environmental NGOs enjoy a sort of special status in
the Convention since they actually should not need to demonstrate a special interest to
gain access to justice.

In the implementation of the Convention’s provisions on access to justice by the
European Union (EU), however, many problems (and much criticism on the part of the
environmental NGOs) arose. Here, all the peculiarities of the EU legal system and of its
relationship with international law emerged. The contentious case of the environmental
NGOs shows how formal compliance with international law could turn out in substantial
non-compliance and how less than smooth the integration between the two legal systems
can be. Longstanding litigation has involved the environmental NGOs, the EU judiciary
and the Aarhus Convention Compliance Committee (ACCC) in the attempt to guarantee
the Convention’s rights.

This paper aims to highlight the main problems surrounding the implementation of the
Convention by the EU and the following litigation on access to justice in the framework
of the relationship between EU law and international law as it has been shaped by the
Court of Justice.

The paper is organised as follows: chapter II offers a preliminary overview of the
Aarhus Convention in the context of mixed agreements and their interpretation. Chapter I11
describes the implementation of the Convention’s provisions by the EU, through Regulation
1367/2006 and the main problems arising for the NGOs and their access to justice in
environmental matters. Chapter IV provides description and some discussion on the lengthy
litigation that involved the NGOs, the EU judiciary and the Compliance Committee at the
international level. Chapter V draws some conclusions and attempts some hypotheses on
future developments.

II. The Aarhus Convention as a mixed agreement

The Aarhus Convention (the Convention) was signed by the European Community and its
Member States. It is, therefore, a mixed agreement.

This circumstance might be of little relevance in the present discourse were it not for the
fact that the EU judiciary — and the EU Court of Justice (Court of Justice), especially — have
always played a critical role in the interpretation of this kind of agreement, considerably
extending its own jurisdiction during the past decades. Some of this interpretative effort
involved the Convention as well.

12
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It is worth stating from the beginning that what follows is not intended to be a thorough
description of mixed agreements which form an extremely complex topic.® Nor will this
work discuss the more general issue of the EU international relations according to the
division of competences between the EU and the Member States, which has to be considered
already known.

The rest of this paragraph is rather intended to highlight some general issues relating
to mixed agreements that could be useful for the following examination of the Aarhus
Convention. The very existence of mixed agreements mainly stems from the fact that these
agreements involve matters pertaining both to the EU and the Member States competencies.’
Mixed agreements have found different classifications in academic literature. According
to Allan Rosas® they could be classified following the obligations of the parties in the
Convention (whether they are parallel or shared and, in the latter case, whether they are
coexistent or concurrent).’

A further classification of mixed agreement suggests a division between bilateral (only
one third party) and multilateral agreements. This latter case is typical of environmental
agreements in general and of the Aarhus Convention in particular.

Finally, mixed agreements might be classified according to their completeness. A
complete agreement is one signed by all the Member States whereas an incomplete agreement
is signed only by some of them.'

The state of the competencies in mixed agreements and the subsequent
responsibility in complying with the relevant obligations, have often been the object
of Declaration by the European Union. Apparently, these declarations seldom led to
clarification for the other parties, especially where a final paragraph stating that “7The

The literature on mixed agreements is rather extensive and grew in importance especially during the last
century’s Eighties. However, the practice of concluding this type of agreements dates back to the early Sixties.
See for example O’KEeerrE, David — ScHErMERS, Henry G. (eds.): Mixed Agreements, Kluwer, Deventer,
1983; DoLmans, Maurits J.E.M.: Problems of Mixed Agreements: Division of Powers within the EEC and
the Right of Third States, Asser Instituut, The Hague, 1985; Koskenniemi, Martti (ed.): International Law
Aspects of the European Union, Kluwer, The Hague/London/Boston, 1998. More recently, HELIskosk1, Joni:
Mixed Agreements as a Technique for Organizing the International Relations of the European Community and
Its Member States, Kluwer, The Hague/London/New York, 2001; Eecknour, Piet: External Relation of the
European Union, Legal and Constitutional Foundations, Oxford University Press, Oxford, 2004; HiLLION,
Christophe — Koutrakos, Panos (eds.): Mixed Agreements Revisited, The EU and its Member States in
the World, Hart Publishing, Oxford, 2010; CanNizzaro, Enzo — PALCHETTI, Paolo — WESSEL, Ramses A.:
International Law as Law of the European Union, Martinus Nijhoft Publishers, Leiden, 2012.

The issue of mixed agreements is obviously connected to the division of competencies resulting from Articles 2
to 6 of the EU Treaty of Functioning, where EU exclusive and shared (and residual) competencies are defined.
§ Rosas, Allan: Mixed Union — Mixed Agreements. In: Koskenniemi, Martti (ed.), 1998. 128.

Parallel competencies imply that both the Union and the Member States have the power to conclude the
whole agreement assuming the relevant rights and obligations. In case of shared competencies, instead, part
of the agreement falls into the Union’s competence and another part in the Member States’ one. Here, another
distinction could be drawn between subjects pertaining to coexistent competencies — with part of the agreement
involving exclusive competencies either of the EU or the States — and subjects of concurrent competence stricto
sensu, where both the EU and the States have the power to conclude international agreements without any of
them having the power to prevent the other from doing so. The environment belongs to this latter category.
For this distinction see GrRaNVIK, Lena: Incomplete Mixed Environmental Agreements of the Community
and the Principle of Bindingness. In: Koskenniemi, Martti (ed.) 1998. 255. In this perspective, the Aarhus
Convention is a complete agreement.
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exercise of Community competence is, by its nature, subject to continuous development”,
was added."

In this context, it is worth noticing that two different declarations were issued by the
European Community for the Convention, one at the moment of signing, the other at the
moment of approving (ratifying) it'2. The first declaration is particularly important for the
topic under discussion here, because, as we will see further on, the EU Commission strongly
relied on it when the ACCC found for non-compliance to the Convention’s obligations on
the EU part, as in access to justice.'

The Declaration issued at the moment of signing the Convention states:

“Within the institutional and legal context of the Community (...), the Community
institutions will apply the Convention within the framework of their existing
and future rules on access to documents and other relevant rules of Community
law in the field covered by the Convention™ '*.

The same sentence appears in the second Declaration (issued on approval of the
Convention, in 2005) where the EU also states that the implementation of Article 9, par.
3 of the Convention — i.e. the establishing of “administrative or judicial procedures to
challenge acts and omissions by private persons and public authorities which contravene
provisions of its national law relating to the environment” — rests on Member States, unless
the relevant authorities are Community institutions or bodies.'* Here again a final clause
on the exercise of Community competence which is, “by its nature, subject to continuous
development” is added.

A further clause stipulates that “[f]he European Community is responsible for the
performance of those obligations resulting from the Convention which are covered by
Community law in force”. '°

' See KoutraKos, Panos: EU International Relations Law, Hart Publishing, Oxford/Portland, 2015. 176.

12 Such declarations are actually required by Article 19, par. 5 of the Convention to Regional Economic Integration
Organizations (REIOs) stating that: “In their instruments of ratification, acceptance, approval or accession,
the regional economic integration organizations referred to in article 17 shall declare the extent of their
competence with respect to the matters governed by this Convention. These organizations shall also inform the
Depositary of any substantial modification to the extent of their competence”. All the Declarations of the signing
parties are available on the UNECE website: https://treaties.un.org/Pages/ViewDetails.aspx?sre=IND&mtdsg
no=XXVII13&chapter=27&clang=_en#EndDec (30.09.2018)

See Comments by the European Commission, on behalf of the European Union, to the draft findings and
recommendations by the Aarhus Convention Compliance Committee with regard to Communication
ACCC/C/2008/32, point 21. https://www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.
html (10.9.2018).

Declaration by the European Community in Accordance with Article 19 of the Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters, Annex
to Council Decision 2005/370/EC of 17 February 2005 OJ L 124 17.5.2005. 3.

“[the] Member States are responsible for the performance of these obligations at the time of approval of the

%3

Convention by the European Community and will remain so unless and until the Community, in the exercise
of its powers under the EC Treaty, adopts provisions of Community law covering the implementation of those
obligations”.

On the difficulties stemming from this statement see FasoLi, Elena: Apportioning the Obligations Arising
Under the UNECE Aarhus Convention Between the EU and its MSs: the Real Scope of the ‘Community Law
in Force’. Diritto Pubblico Comparato ed Europeo, 20 (2018) 1, 186.

>
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II.1 The interpretation of mixed agreements

The role of the Court of Justice in the interpretation of mixed agreements has been the object
of several judgments, though the solutions it found were not always of the utmost clarity'”.

Scholars usually describe the theoretical path followed by the Court starting from the
Haegeman case'®. Stating on the interpretation of a 1961 bilateral agreement between the
Community, the Member States and Greece, the Court decided for its own jurisdiction
assuming that, being the agreement signed by the Council, it would have to be considered an
act of the European institutions. Therefore, it would be subject to the Court’s interpretation
following (the then) Article 177 of the EEC Treaty."

Twelve years later the Court faced the same issue of interpretation in Demirel case.”® The
case involved the interpretation of a bilateral agreement with Turkey on the free movement
for workers. In the proceedings for preliminary ruling some member States suggested that
the free movement of third countries’ workers fell outside the interpretative jurisdiction
of the Court. This latter, however, held the contrary and found for its own interpretative
jurisdiction (also) claiming for the necessity of a uniform application of the agreement’s
provisions by the States.

At the end of the Nineties the issue of the interpretative jurisdiction of the Court on
mixed agreements rose again in relation to Article 50 of the (so-called) TRIPs Agreement?!
on trade marks.

In Hermes case® and later in Dior case® the Court relied on the argument of the
Community interest to a uniform interpretation of an agreement’s provision that fell both
within the Community’s and the Member States’ competence. “Only the Court of Justice
acting in cooperation with the courts and tribunals of the Member States pursuant to Article
177 of the Treaty is in a position to ensure such uniform interpretation” >

The Court, in the end, built the theoretical framework of mixed agreements on two
main points: its own jurisdiction as in their interpretation, close cooperation between the
Community and the Member States as in fulfilling the relevant obligations.”> However, this

17 The literature on the topic is rather extensive. See, for example, HeLiskoski, Joni: The Jurisdiction of the European
CourtofJusticetoGivePreliminary Rulingsonthe InterpretationofMixed Agreements. Nordic Journalof International
Law, 69 (2000) 4, 395; KouTrakos, Panos: Interpretation of Mixed Agreements. In: Hillion, Cristophe —
Koutrakos, Panos (eds.) 2010. 116.; Koutrakos, 2015. 229; Nerrami, Eleftheria: Mixed Agreement as a
Source of European Union Law. In: Cannizzaro, Enzo — Palchetti, Paolo — Wessel, Ramses A. (eds.), 2012. 325.

18 C-181/73, R. & V. Haegeman v Belgian State, Judgment of 30 April 1974, ECLI:EU:C:1974:41.

1 Preliminary ruling. The argument was not totally convincing since the agreement could not be considered an
act of the Community institutions only to the extent it would have involved the Community competencies.

20 C-12/86, Meryem Demirel v Stadt Schwdibisch Gmiind, Judgment of 30 September ECLI:EU:C:1987:400,
point 9.

2! Trade-Related Aspects of Intellectual Property (TRIPs), Marrakesh, 15 April 1994, 1869 UNTS 299.

22 C-53/96, Hermeés International v FHT Marketing Choice BV, Judgment of 16 June 1998, ECLI:EU:C:1998:292.

2 (C-300/98 and C-392/98 (joint cases), Parfums Christian Dior SAv TUK Consultancy BV and Assco Geriiste
GmbH and Rob van Dijk v Wilhelm Layher GmbH & Co. KG and Layher BV, Judgments of 14 December
2000, ECLI:EU:C:2000:688 [Dior]

24 Dior, points 37-38.

25 Koutrakos, 2015. 243. Some interesting considerations on the interpretation of mixed agreements can be
also drawn from the case-law on States’ failures to fulfil obligations, where the Court (often without extensive
argumentation) includes in the area of Community law subjects covered by some Conventions’ provisions
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framework is not always clear, and the Court’s reasoning not always convincing, being
“either cryptic or unnecessarily convoluted,” ** at least as far as the jurisdiction is concerned.

I1.2 Direct effects of mixed agreements

The Dior case is also interesting because it raises the question whether a mixed agreement’s
provisions can have direct effects. Here, the Court of Justice envisages a distinction between
its jurisdiction in interpreting the agreement and its jurisdiction in recognising direct effects
to some of its provisions.

After examining the conditions under which the Community law can recognise direct
effects to the provisions of an international agreement (its provisions must contain clear,
precise and unconditional obligations, and they must not be subject, in their implementation
and effects, to the adoption of any implementation measure), the Court links the existence of
its jurisdiction on direct effects of international agreements to the existence of Community
legislation in the relevant field.”’

The definition and scope of legislation in respect to a given field is, again, unclear. In
Merck Genéricos®, for example, the Court adopted a rather restrictive approach holding
that, in the field of trademarks, Community legislation was at that moment very sectoral
and not comprehensive enough to consider it covering the subject.?”

Another important decision of the Court of Justice involving direct effects of mixed
agreements refers to the very Art. 9, par. 3 of the Aarhus Convention. In the Lesoochrandrske
zoskupenie VLK case® the Slovak Supreme Court instituted preliminary ruling asking
whether the aforementioned provision could be deemed to have direct effects in national
legal systems and whether the same provision implied the right to challenge any measure
adopted by public bodies in violation of national environmental law.The Court of Justice

that apparently lay outside it. See, for example, C-13/00, Commission v Ireland, Judgment of 19 March 2002,
ECLI:EU:C:2002:184, on the application of the Berne Convention and C-239/03, Commission v France
Judgment of 7 October 2004, ECLI:EU:C:2004:5 (also known as Etang de Berre) on the application of the
Convention on the Protection of the Mediterranean Sea from Pollution.

KouTrAkos, 2015. 246.

“In a field in respect of which the Community has not yet legislated and which consequently falls within the

2

>

2

3

competence of the Member States, the protection of intellectual property rights, and measures adopted for that
purpose by the judicial authorities, do not fall within the scope of Community law. Accordingly, Community
law neither requires nor forbids that the legal order of a Member State should accord to individuals the right
to rely directly on the rule laid down by Article 50(6) of TRIPs or that it should oblige the courts to apply that
rule of their own motion”. Dior, point 48.

C-431/05, Merck Genéricos — Produtos Farmacéuticos Ld'v. Merck & Co. Inc. e Merck Sharp & Dohme Ld,
Judgment of 11 September 2007, ECLI:EU:C:2007:496.

The Court omitted to consider “four legislative proposals pending at the time; these included measures on

2

3

29

compulsory licensing of patents relating to pharmaceutical products for export to countries with public health
problems, the Community patent, the conferment of jurisdiction on the Court of justice in disputes relating to
the Community patent, and the establishment of the Community Patent Court and concerning appeals before
the Court of First Instance”. Koutrakos, 2015.131.

C-240/09, Lesoochranarske zoskupenie VLK v. Ministerstvo zZivotného prostredia Slovenskej republiky, Judgment
of 8 March 2011, ECLI:EU:C:2011:125 [Lesoochrandrske zoskupenie VLK. The case is also known as Slovak
bear]. On this case see Hoops, Bjorn: The Interpretation of Mixed Agreements in the EU after Lesoochrandarske
zoskupenie. Hanse Law Review. Vol. 10. No 1. 2014. 3.
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adopts here the Dior approach, considering first the existence of EU legislation covering
the object of Art. 9, par. 3 of the Convention (the right to a wide access to justice in
environmental matters), as a condition for its jurisdiction on direct effects. In this case,
the only existing piece of legislation is Regulation 1367/2006, implementing Article 9 in
its entirety but only for the Community institutions and bodies. Thus, strictly speaking,
the condition for a statement of the Court on the Convention’s direct effects was not met.*!
However, the Court held that

“a specific issue which has not yet been the subject of EU legislation is part of

EU law, where that issue is regulated in agreements concluded by the European

Union and the Member State and it concerns a field in large measure covered by

it. (...) In the present case, the dispute in the main proceedings concerns whether

an environmental protection association may be a ‘party’ to administrative

proceedings concerning, in particular, the grant of derogations to the system

of protection for species such as the brown bear. That species is mentioned in

Annex IV(a) to the Habitats Directive, so that, under Article 12 thereof, it is

subject to a system of strict protection from which derogations may be granted

only under the conditions laid down in Article 16 of that directive. (...) It follows

that the dispute in the main proceedings falls within the scope of EU law”.*

Furthermore, the Court considers it is

“irrelevant that Regulation No. 1367/2006, which is intended to implement

the provisions of Article 9(3) of the Aarhus Convention, only concerns the

institutions of the European Union and cannot be regarded as the adoption

by the European Union of provisions implementing the obligations which

derive from Article 9(3) of the Aarhus Convention with respect to national

administrative or judicial proceedings. (...) Where a provision can apply both

to situations falling within the scope of national law and to situations falling

within the scope of EU law, it is clearly in the interest of the latter that, in

order to forestall future differences of interpretation, that provision should be

interpreted uniformly, whatever the circumstances in which it is to apply. (...)

1t follows that the Court has jurisdiction to interpret the provisions of Article

9(3) of the Aarhus Convention and, in particular, to give a ruling on whether

or not they have direct effect”.”

Once found for its jurisdiction, the Court denied that direct effects could derive from
Art. 9 par 3 of the Aarhus Convention. This latter did not contain any clear and precise
obligation that could directly regulate the legal situation of individuals.

“Since only members of the public who meet the criteria, if any, laid down by
national law are entitled to exercise the rights provided for in Article 9(3),
that provision is subject, in its implementation or effects, to the adoption of a
subsequent measure”.>

It is worth noticing that in Lesoochranarske zoskupenie VLK, the Court of Justice stated
on direct effects of an international convention for the first time. In Dior case, in fact, it

31 See Advocate General Sharpston’s Opinion, point 72.
32 Lesoochrandrske zoskupenie VLK, points 36-38.

3 Lesoochrandrske zoskupenie VLK, points 41-43.

3% Lesoochrandrske zoskupenie VLK, points 45.
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had only defined the criteria to establish its interpretative jurisdiction, leaving to national
courts the decision on direct effects. Furthermore, as it will emerge in the next chapters, the
Court’s judgment contained an important statement on the national courts’ role in granting
compliance with the Convention.*

III. EU legislation and access to justice in environmental matters: Regulation
No. 1367/2006

In 1996 the European Community issued Regulation No. 1367 (of the European Parliament
and of the Council) “on the application of the provisions of the Aarhus Convention on
Access to Information, Public Participation in Decision-making and Access to Justice
in Environmental Matters to Community institutions and bodies” (Aarhus Regulation).*

The Regulation implements (nearly) all the Convention’s provisions, including Art. 9,
par. 3. However, as we will see further on, some of the regulation’s provisions raised such
difficulties in access to justice as to trigger two parallel disputes. The first involves the EU
judiciary, the second involves the Convention’s Compliance Committee, this latter having
a sort of suspended conclusion and thus uncertain consequences.

For a better understanding of the problems underlying access to justice in environmental
matters it might be useful to start from the provisions of the Convention relating to the
topic in question.

As already stated in the Introduction, Convention’s Art. 9 is ideally structured in three
parts each of them corresponding to one of its pillars.?”

Paragraph 1 of Art. 9 refers to access to justice in case access to environmental
information is denied or unsatisfactorily handled. Here, the Convention states that each
Party shall ensure within the framework of its national legislation, access to a review
procedure before a court of law or another independent and impartial body established by
law. It is worth noticing that access to courts does not completely cover the field of justice,
since the same paragraph provides that alternative remedies should be granted as well:
the parties shall ensure that the interested person “has access to an expeditious procedure
established by law that is free of charge or inexpensive for reconsideration by a public
authority or review by an independent and impartial body other than a court of law” >

Paragraph 2 refers to violations of the Convention’s provisions on public participation
in decision-making related to specific activities affecting the environment. In this case the
Convention stipulates that members of the public concerned having standing in accordance
to national legislation shall “have access to a review procedure before a court of law and/or
another independent and impartial body established by law, to challenge the substantive

3 Lesoochrandrske zoskupenie VLK, point 51.

3¢ For an overview of the institutional passages that led to the Regulation, see PALLEMAERTS, Marc: Access to
Environmental Justice at EU Level: Has the ‘Aarhus Regulation’ Improved the Situation? In: Pallemaerts Marc
(ed.), The Aarhus Convention at Ten. Interactions and Tensions Between Conventional International Law and
EU Environmental Law, Europa Law Publishing, Groningen, 2011. 273.

37 On the topic, see HEDEMANN-RoBINSON, Martin: EU Implementation of the Aarhus Convention’s Third
Pillar: Back to the Future over Access to Environmental Justice? — Part 1 and Part 2. European Energy and
Environmental Law Review, 23 (2014) 3 and 4, 102-114. 151-170.

3 Convention, Art. 9, par. 1.
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and procedural legality of any decision, act or omission subject to the provisions of article
6” (i.e. provisions on participation to environmental decisions).”

The rules of standing are therefore left to the Parties’ national legislation, under two
conditions: the first is the (general) aim of granting wide access to justice, the second refers
to the position of environmental NGOs meeting the requisites set in Art. 2, par. 5 which
are automatically considered by the Convention public concerned which implies that they
automatically have standing.

Finally, par. 3 contains a sort of additional general clause on access to justice, with an
obligation (“each Party shall”’) to ensure that the members of the public meeting the requisites
(if any) set by national legislation, have access to administrative or judicial procedures to
challenge acts and omissions by private persons and public authorities which contravene
provisions of its national law relating to the environment.

In any case, procedures aimed at solving environmental disputes should provide for
adequate remedies and be “fair, equitable, timely and not prohibitively expensive”. Decisions
should be given in writing and be accessible to the public.*

The former European Community implemented the Convention through the Aarhus
Regulation, with different techniques as to the three pillars. Access to environmental
information is essentially regulated with reference to EC Regulation No. 1049/2001 (on
access to information held by the European institutions) while the Aarhus regulation’s
provisions only cover some residual aspects.*

Participation in public institutions’ environmental decisions is regulated by Article 9 of
the Aarhus Regulation which simply recalls the Convention’s provisions with a more specific
definition of the term plans and programmes included in Art. 2 of the same Regulation.*

Implementation of Art. 9, par. 3 of the Convention (by Articles 10 — 12 of the Aarhus
Regulation) seems more interesting.

As a preliminary consideration it is worth noticing that three principles on access
to justice can be found in the Aarhus Regulation’s Recitals. The first relates to the
compatibility of the Aarhus Regulation with the Treaty’s provisions on access to justice
and its applicability only to public authorities’ decisions.* The second is the preference
for the administrative remedy rather than direct access to the judiciary: environmental
NGOs meeting the requisites laid down in the Aarhus Regulation, shall give the institution
the opportunity to reconsider its decisions first, so that access to the Court of Justice
must be preceded by a request for internal review to the institution that issued the
contested decisions.* This leads to the third principle, according to which access to the

3 See, especially, Annex I to the Convention.

40 Art. 2, par. 5, in turn, refers to the requisites established by national legislation.

41 See Art. 9 par. 4 of the Convention. Accessibility to the public is actually provided (“shall”’) for courts’ decisions
while it is facultative for other bodies’ decisions (“whenever possible™).

42 See Arts. 3-8 Regulation No. 1367/2006.

4 According to Art. 2, par. 1 (), plans and programmes are (only) the ones which are subject to preparation and,
as appropriate, adoption by a Community institution or body, which are required under legislative, regulatory or
administrative provisions and contribute to, or are likely to have significant effects on, the achievement of the
objectives of Community environmental policy, such as laid down general environmental action programme.

4 See Recital (18) Regulation No. 1367/2006

45 See Recitals (19) and (20). The same principle applies in case of an institution’s omissions.
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judiciary is possible only once the request for internal review has been rejected or declared
inadmissible.*

IIL.1 Access to internal review: the requisites for environmental NGOs

As previously stated, the Aarhus Convention provides for a special status for the
environmental NGOs meeting the requisites laid down by the Parties’ national legislation
since they are deemed to have interests or rights, the sufficiency of which or the impairment
of which, enables access to justice.

In implementing the Convention’s provisions in the EU legal system, Art. 11 of the
Aarhus Regulation states four requisites for the environmental NGOs willing to make a
request for internal review to meet. These requisites are further specified in Arts. 3 and 4
of the Commission Decision No. 50/2008 and its Annex.

The first requisite is legal personality. To this requisite, independence and being non-
profit must be added. Whenever the national law requires special procedures to have legal
personality attested, the relevant documentation must be submitted. Secondly, NGOs shall
also have environmental protection as their primary stated objective. This statement does
not necessarily have to result from the organisation’s statute (as the formal object of its
activity), since it could also result from less formal sources such as the organisation’s
website?. Thirdly, NGOs must have existed for more than two years and they must be
actively pursuing the objective referred to before. This requisite can be drawn partly from
the organisation’s statute and partly from the annual reports that the NGO shall also provide
according to Dec. No. 50/2008.

Finally, the object of the request for internal review must fall within the organisation’s
objectives and activity.

All the requisites shall be supported by the relevant documents that the organisation is
due to provide along with the request for internal review. However, documents containing
formal evidence of the requisites can be substituted by any other equivalent documents
in case the former cannot be provided for reasons not attributable to the NGO. The same
principle applies whenever the documents sent cannot provide evidence of the fact that the
object of the request for internal review falls within the objectives of the NGO’s activity.

Furthermore, in case the organisation could not provide evidence of its independence
or non-profit character through appropriate documents, these requisites can be declared
from the organisation, the declaration “signed by a person empowered to do so within the
non-governmental organisation”.*

The submission of all the requested documents triggers the internal review procedure,
with a first step consisting of the examination of the NGO’s requisites by the relevant
institution or body. Lack of documentation means a request for additional information “fo be

40 See Recital (21).

47 The Annex to Commission Dec. No. 50/2008/EC (Commission Decision of 13 December 2007 laying down
detailed rules for the application of Regulation (EC) No.1367/2006 of the European Parliament and of the
Council on the Aarhus Convention as regards requests for the internal review of administrative acts) states
that the NGOs wishing to submit a request for internal review must provide their statute or by-laws or any
other document fulfilling the same role under national practice.

48 See Art. 3, par. 3 of the Commission Dec. No. 50/2008.
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provided by the organisation within a reasonable period to be specified by the Community
institution or body concerned”, with a correlative suspension of the time limits laid down
in Article 10 of the Aarhus Regulation.* The same institution or body could also directly
consult the national authorities of the NGO’s country of origin or registration to verify
the information provided.

IIL1.2. Access to internal review: the problem of the reviewable acts

The object of internal review, i.e. the decision that can be reviewed, is another critical issue
in the Aarhus Regulation context.

According to Art. 10 of the Aarhus Regulation, a request for internal review can
be submitted to the institution or body “that has adopted an administrative act under
environmental law or, in case of an alleged administrative omission, should have adopted
such an act”. The definition of administrative act can be found in Art. 2 par. 1 (g) of
the same Regulation where it is stated that administrative act means “any measure of
individual scope under environmental law, taken by a Community institution or body, and
having legally binding and external effects”. Art. 2, par. 2 excludes from the category of
administrative acts all the measures taken by a Community institution “in its capacity of
administrative review body” such as in Arts. 81, 82, 86 ¢ 87 (now, respectively, Arts. 101,
102, 106 e 107) of the Treaty concerning competition; Arts. 226 e 228 (now, respectively,
Arts. 258 e 260) of the Treaty concerning infringement procedures; Art. 195 (now Art.
228) concerning complaints to the European Ombudsman and Article 280 (now Art. 325)
concerning OLAF proceedings. It is, therefore, excluded, that decisions resulting from
contentious procedures undergo further review?™.

Thus, according to Art. 2 of the Aarhus Regulation the only measures that can be
reviewed are: a) individual acts, b) issued under environmental law.

The fact that only individual measures are subject to internal review is not really
surprising for the administrative lawyer: the rule recalls the typical construction of the
administrative decision (so familiar to the continental legal systems) as a decision of
individual scope.

However, the functioning of a national administrative system cannot be compared with
the functioning of the EU system. European administration, in its various configurations,
does not always produce administrative decisions in the form of individual acts, as it
works as direct administration only in a (very) limited way.>' This is especially true in the
environmental sector, where the institutions’ (the Commission’s) acts are mostly general

4 See Art. 4, par. 2 of the Commission De (c. No. 50/2008.

0 See, for example, decision C(2008) 6995 of 23 October 2008, on request submitted by Liga para a Protego
da Natureza and decision B.2 JHM/RVV/mkl D*2014/104829 of 23 October 2014, on request submitted by
Friends of the Earth, where the EU Commission (DG Competition), states that the contested ‘Guidelines on
State aid for Environmental Protection and Energy 2014-2020’, were issued according to Article 107 par. 3
(g) of the Treaty and thus excluded from internal review.

3 EU administration and EU administrative law are the objects of extensive studies. See, among the many,
SCHWARZE, Jiirgen: European Administrative Law, 1% ed. revisited, Sweet & Maxwell, London, 2006. CrAIG,
Paul: EU Administrative Law, 3" ed., Oxford University Press, Oxford, 2018. CraiG, Paul: UK, European and
Global Administrative Law. Foundation and Challenges, Cambridge University Press, Cambridge, 2015.
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or normative following Arts. 290 and 291 of the Treaty of Functioning of the European
Union (TFEU).

At the beginning, environmental NGOs sought to bypass this obstacle trying to figure
out elements of individuality in general acts in the attempt to render the Commission’s
decisions with a larger impact on the environment (for example, decisions on the use of
pesticides or polluting industrial emissions) reviewable. To this aim the most popular route
was to consider a general act as a sum of many individual acts.

Another route was to interpret the individual measure in the meaning of non-legislative
measure referring especially to the delegated or implementing acts of Articles 290 and
291 TFEU.»

Finally, there are a number of requests for internal review of the Commission’s decisions
approving derogations to some standard limits under submission of special national plans.*
In this case the NGOs held that the Commission’s approval concerned a group of identified
plants for which a temporary derogation was requested.™

These arguments have always been rejected by the Commission that has (strictly)
considered the measures of general scope in the meaning of measures addressed to an
indeterminate number of non-individuated persons. Thus, approvals of derogations to
the established limits of industrial emissions under a National Transitory Plan are to be
considered general acts because they are addressed to the Member State, notwithstanding
the fact that only some specific plants will benefit from the allowance.*

32 See, for example, the request for internal review of the Commission Regulation No. 149/2008 (of 29 January
2008 amending Regulation (EC) No 396/2005 of the European Parliament and of the Council by establishing
Annexes I, III and IV setting maximum residue levels for products covered by Annex I thereto) establishing
the maximum levels of residues in food products. Here the relevant NGO states: “although the Regulation
might have the form of a general measure, the contents of Regulation 149/2008 can be considered to be a
compilation of decisions concerning the residues of all the individual products and substances”. Art. 2 par.
1 (g) of the Aarhus Regulation should be interpreted as referring to acts that are not strictly ‘individual’
but rather ‘non-legislative’, otherwise: “[a]ny other interpretation of this article would make the procedure
meaningless as it would exclude practically all Community acts”. In the request for internal review of the
Commission Executive Regulation No. 359/2012, it is stated: “Il s’agit bien d’un acte non législatif, faisant
suite a la demande d’approbation de la socié¢té TAMINCO, laquelle a sollicité I’application de la procédure
accélérée prévue au article 14 a 19 du réglement 33/2008.

The typical case is the National Transitory Plans related to industrial emissions and air pollution in general.
See, for example Article 32 of EU Directive No. 75/2010 (of the European Parliament and of the Council of
24 November 2010 on industrial emissions (integrated pollution prevention and control) or Article 22 of EC
Directive 50/2008 (of the European Parliament and of the Council of 21 May 2008 on ambient air quality and
cleaner air for Europe).

The request for internal review of the Commission’s decision approving free transitory allowances to the
Czech Republic — under Article 10 par 1(c) of EC Directive No. 87/2003 of the European Parliament and of
the Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance trading within
the Community and amending Council Directive 96/61/EC — to improve the electricity production, states: “[t]
he Commission Decision is a measure of individual scope. It is addressed to the Czech Republic and it applies
to objectively determined situations and it entails legal effects for individual beneficiaries — recipients of free
allowances. The allocations of free allowances will affect particular operators and installations that are listed
in the national plan approved by the Commission, thus there is a specifically determined group of benefitting
entities”.

55 See the Commission’s Reply to the request for internal review of the Commission’s decision approving the
Greek Transitional Plan (2013/687/EU): “The Commission Decision 2013/687/EU not to raise any objection
to the Greek transitional national plan pursuant to Article 32(5) of Directive 2010/75/EU is addressed to the
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The systematic declaration of inadmissibility of the requests for internal review by
the Commission triggered a sort of short-circuit: what should have been an opportunity
for simple and inexpensive access to justice turned out to be a reason for litigation, with
a significant (double) intervention of the EU judiciary, first the General Court® and then
the Court of Justice®.

The second requisite for a measure to be subject to internal review is to be adopted “under
environmental law’, where some uncertainty could rise about the scope of environmental
law. It is true that Article 2, par. 1 (f) of the Aarhus Regulation states that

“environmental law means Community legislation which, irrespective of its legal
basis, contributes to the pursuit of the objectives of Community policy on the
environment as set out in the Treaty: preserving, protecting and improving the
quality of the environment, protecting human health, the prudent and rational
utilisation of natural resources, and promoting measures at international level
to deal with regional or worldwide environmental problems.”

But this definition still seems too wide and requires some refinement.

However, recent case-law confirmed that the concept of environmental law needs
extensive interpretation. In 7estBioTech Ev an environmental NGO had submitted a request
for internal review of a Commission decision to authorise the commerce of food containing
genetically modified soy. The Commission rejected the request on the basis that the contested
decision was not adopted under environmental law but fell within the field of health and
food security. The General Court held that

“environmental law, within the meaning of Regulation No. 1367/2006, covers,
in this case, any provision of EU legislation, concerning the regulation of
genetically modified organisms, that has the objective of dealing with a risk, to
human or animal health, that originates in those genetically modified organisms
or in environmental factors that may have effects on those organisms when they
are cultivated or bred in the natural environment”.>*

Greek authorities. The Decision confirms that the framework established by the plan is compatible with Art.
32 of Directive 2010/75/EU and the associated Commission Implementing Decision 2012/115/EU (...). It
furthermore follows from its recitals that the Decision also confirms that sufficient information has been
provided regarding the measures that will be implemented in order to achieve the emissions ceilings. These
measures, unlike the overall emissions ceilings, constitute contextual information and are therefore not listed
in the Annex of the Decision. Therefore, this Decision does not establish nor approve specific individual
obligations for the operators concerned. It is for the Greek authorities to implement the plan and take the
decision affecting installations individually”.

T-338/08 Stichting Natuur en Milieu & Pesticide Action Network Europe v European Commission, Judgment of
14 June 2012, ECLI:EU:T:2012:300 [Stichting Natuur] and T-396/09, Vereniging Milieudefensie and Stichting
Stop Luchtverontreiniging Utrecht v European Commission, Judgment of 14 June 2012, ECLI:EU:T:2012:301.
57 Joint cases C-401/12 P to C-403/12 P, Council of the European Union and Others v Vereniging Milieudefensie
and Stichting Stop Luchtverontreiniging Utrecht, Judgment of 13 January 2015 ECLI:EU:C:2015:4 and joint
cases C-404/12 P to C-405/12 P, Council of the European Union and European Commission v Stichting Natuur
en Milieu & Pesticide Action Network Europe, Judgment of 13 January 2015, ECLI:EU:C:2015:5.

T-33/16, TestBioTech eV v Commission, Judgment of 14 March 2018, ECLI:EU:T:2018:135. The request for
internal review against the Commission’s decision authorising Pioneer Overseas Corporation and Monsanto the
trade of soy 305423, MON 87705 e MON 87769 — according to Regulation (EC) No. 1829/2003 (establishing
EFSA) — had been submitted by the NGOs TestBioTech e GeneWatch on 29 May 2015. The Commission
held that: “GMOs are explicitly mentioned as ‘elements of the environment’ in Article 2(1)(d)(i) of the Aarhus
Regulation to which Article 2(1)(d)(vi) refers for the purpose of access to environmental information under
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Combining the two requisites of the individuality of the measure and its adoption under
environmental law, the scope of internal review turns out to be clearly defined: on the one
hand, it is limited to the institutions’ (and bodies’)* decisions with individuated addressees
(mainly authorisations). On the other hand, as a sort of counterbalance, the width of the
concept of environmental law (apparently) opens the review to measures adopted in fields
other than the environment strictly considered.

IV. NGOs and access justice: the EU Courts’ judgments and the Compliance
Committee’s findings

It is clear, from what has emerged so far, that the environmental NGOs trying to gain access
to the EU justice face a difficult situation.® The critical point is that, in this case, the two
legal systems (the international and the EU systems) are, somehow, unaligned, so that the
implementing system (the EU) cannot satisfy the objectives of the other.

In other words, for what concerns access to justice, the EU legislation stipulates that the
environmental NGOs can have access to the Courts only after exhausting all the internal
remedies (which is a general rule in the EU and in many other national legal systems) and,
thus, only after a request for internal review is rejected. It could be noticed that the rejection
(or inadmissibility declaration) of the request for internal review becomes, for the NGO,
the act of direct and individual concern that Art. 263 TFEU requires for legal persons to
have standing before the Courts. This is not, however, the solution to the problem, since
the Court would only examine the legality of the internal review decision and not (or only
in an indirect way) the challenged institution’s decision.

Furthermore, as previously stated, the Commission’s decisions with the greatest impact
on the environment, are mainly general/regulatory acts.

The implementation of the Aarhus Convention’s Art. 9 par. 3 by the EU, in the framework
of its legislation and in formal compliance with the same Convention, led to a paradoxical
outcome: where the Convention would have claimed a wide access to justice, the EU system
ended up narrowing it to an extreme point.

This situation generated two interesting disputes, one (already mentioned) properly
Jjudicial involving the EU Courts; the other, international and non-judicial involving the
Aarhus Convention Compliance Committee against the European Union as a signing Party
of the Convention.

Both disputes face the same legal issue — that is the compatibility of the EU legislation
to the Convention — but from two partially different perspectives. The EU judiciary adopted

Aarhus Regulation, but due to a systematic interpretation and in light of the objective of the Regulation and of
the Aarhus Convention, Article 10 is to be interpreted in the sense that only the allegations of the requests for
internal review of decisions adopted under Regulation (EC) 1829/2003 under the Aarhus Regulation which cover
the environmental and health impacts due to the release of GMOs in the environment are to be re-examined,
but not the health impacts of the consumption of GM food and feed”. See, Reply of the European Commission
to the Request for Internal review of 16.11.2015. 5: http://ec.europa.eu/environment/aarhus/pdf/30_reply.pdf

3 On the reasons to add bodies to institutions see PALLEMAERTs (2011). 278.

0 See CARANTA, Roberto: Environmental NGOs (eNGOs) or: Filling the Gap between the State and the Individual
under the Aarhus Convention. In: Caranta, Roberto — Gerbrandy, Anna — Miiller, Bilun, The Making of a New
European Culture: the Aarhus Convention, Europa Law Publishing, Groningen, 2018. 407440.
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a (somehow) narrower perspective, which mainly focused on the possible invalidity of Art.
2, par. 1 (g) and Art. 10 of the Aarhus Regulation. A wider approach has been adopted by
the Compliance Committee, which extended its examination to the rules of standing for
the environmental NGOs and other, more general, issues related to the EU legal system.

IV.1. The EU Courts’ judgments: cases T-338/08 and T-369/09 and joint cases
C-401 to C-403/12 and C-404 to C-405/12

Following rejection by the EU Commission of some requests concerning Regulation No.
149/2008 and Decision C(2009) 2560, the interested NGOs instituted proceedings before
the General Court, challenging the rejection decision.

The dispute led to two interesting judgments, both of 14 June 2012, that strongly
influenced the requests for internal review in the following two years, and where the EU
court of first instance stated on the validity of Article 2 of the Aarhus Regulation.

In case T-338/2008 the NGOs Stichting Natuur en Milieu and Pesticide Action Network
Europe challenged the Commission’s decision rejecting their request for review of Regulation
No.149/2008 stating, on the one hand, that the latter could be considered as a substantially
individual act and, on the other hand, that Article 2 par. 1 (g) of the Aarhus Regulation
was incompatible with Article 9 par. 3 of the Convention, as the limitation of the review
to individual acts left too narrow a space for access to justice: the contrary to what the
Convention required.

The General Court dismissed the first complaint, denying that the Commission Regulation
could be considered an individual act. It was, in fact, a general act applying

“to objectively determined situations and entail[ing] legal effects for categories
of persons envisaged generally and in the abstract”. Nor could it have been
considered a bundle of individual acts because it was not adopted in response
to individual claims.*'

On the second plea, however, the Court upheld the NGOs argument stating that:

“an internal review procedure which covered only measures of individual scope
would be very limited, since acts adopted in the field of the environment are
mostly acts of general application. In the light of the objectives and purpose
of the Aarhus Convention, such limitation is not justified”.”

Furthermore, the Court held that while Article 9 of the Convention left discretion to
the signing Parties as to the definition of the persons having the right to recourse and also
to the ‘type of justice’ (administrative or judicial), it did not leave the same discretion as
to the types of challengeable acts.

The Court thus decided for invalidity of Art. 10 of the Aarhus regulation and annulled
the Commission’s contested decisions.

The same arguments were held by the General Court in deciding case T-369/09 and
annulling the Commission’s decisions that had rejected the requests for internal review
submitted by the NGOs Vereniging Milieudefensie and Stichting Stop Luchtverontreiniging
Utrecht.

o1 Stichting Natuur case, point 41.
2 Stichting Natuur case, point 76.
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The aforementioned judgments of the General Court led, on the one hand, to the
Commission to appeal to the Court of Justice, but, on the other, they triggered new requests
for internal review by NGOs now believing it admissible that internal review covered
general acts as well®. The Commission, however, systematically rejected this argument,
holding that the General Court’s judgments had been appealed and the question was thus
awaiting final definition by the Court of Justice. In the meantime, Art. 10 of the Aarhus
Regulation, as in force, should be applied®. Furthermore, as the General Court’s judgments
produced their effects only in relation to the cases decided, the argument would not hold
for any request for internal review®.

In two different and coeval judgments, the Court of Justice took the opportunity to
reconsider the issue of mixed agreements and the relationship between EU and international
legislation.

The central point of discussion is, again, the compatibility of Art. 10 of the Aarhus
Regulation with Article 9, par. 3 of the Convention. The Court of Justice, however, dismantled
the General Court’s argument holding that Art. 9 par. 3 could not be used as a parameter to
assess the legality of Regulation’s Art. 10. The former, in fact, was neither unconditional
nor sufficiently precise, this being one of the conditions for an international agreement to
be interpreted by the Court of Justice and for the Court to state on the compatibility of EU
legislation with international law®. In sum, Article 9 par. 3 left the Parties a wide margin
of discretion, not only as to the requisites that members of the public have to meet to have
access to justice, but also to the modalities (administrative and/or judicial) of that justice.
Furthermore, in the Court’s opinion, Article 9 par. 3 neither contains a specific obligation
that the Union intended to comply with, nor a precise provision which the relevant Union’s
act recalls.

This way of reasoning inevitably led the Court to conclude that the aforementioned
Art. 9 could not be used as a parameter to state on the invalidity of Aarhus regulation’s
Art. 10 and the General Court, in doing so, erred in law.

1V.1.1. Some reflexions on the Court of Justice’s decisions

On a closer examination, the Court’s reasoning is not totally convincing, leaving the reader
with the impression of a quick dismissal of a thorny issue. However, some suggestions
for a different and more articulated approach on the matter might be found in Advocate
General Jddskinen’s Opinion. After a precise reconstruction of the Court’s jurisprudence
on the relationship between international and EU law,” the Advocate General comes to the

6 See, for example the request for internal review submitted by Greenpeace Netherlands and Pesticide Action Network
Europe on 27 June 2012 reiterating their request concerning Commission’s Directive No. 77/2010. The request
had been rejected because it was referred to a general act pending proceedings before the General Court.

% EU Commission, DG Environment, 11 July 2014.

% EU Commission, DG Health, 6 August 2013.

 The Court recalls here its previous judgments, C-308/06, The Queen, on the application of International
Association of Independent Tanker Owners (Intertanko) and Others v Secretary of State for Transport,
ECLI:EU:C:2008:312, Judgment of 3 June 2008; and joined cases C-120 and C-121/06, FIAMM & Others
v Council of the European Union and Commission of the European Communities, Judgment of 9 September
2008, ECLI:EU:C:2008:476.

7 Opinion of the Advocate General N. Jécdskinen, 8 May 2014, joint cases C-401/12 P to C-403/12 P.
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conclusion that Aarhus Regulation’s Article 10 is actually incompatible with the Convention
if correctly interpreted.®

It is, in particular, worthy of notice that assessing the compatibility of EU legislation
with international agreements might lead to different outcomes depending on the subject
involved in the latter. In this perspective, the Aarhus Convention could not be compared
with other association or partnership agreements, since it is aimed at creating “a body of
rules of general scope including ambitious ‘political’ objectives, which is often the case
in particular in the areas of environmental protection and transport law”.”® The Aarhus
Convention, thus, could be seen as a sort of environmental Constitution, an agreement
establishing the statute of a fundamental right to environmental protection, “a source
of ‘rights of civic participation’, taking the form of a codification of procedural rights
in relation to the environment”. If Lesoochranarske zoskupenie VLK case-law were to
be applied — thus assuming that the margin of discretion left to the signing Parties by an
international agreement would prevent this latter’s provisions to be used as a parameter
for the legality of the implementing EU (secondary) legislation — a twofold problem would
arise. In fact, not only would the legality of the Aarhus Regulation be impossible to be
assessed by the EU judiciary, but also the national legislation would fall outside the scope
of judicial examination because there are no EU directives replicating the content of the
Convention’s Article 9, par. 3. A grey zone would therefore emerge, where no judicial
review could apply.

To avoid this situation, a different approach should be taken, that is assume that
international agreements’ provisions which confer rights but do not have direct effects,
could be used as a parameter for judicial review of EU secondary legislation “provided
that the characteristics of the convention in question do not preclude this”.”

Anyway, in the Advocate General’s perspective, Article 9 par. 3 of the Convention is not
to be considered a provision totally lacking direct effect. This might be the case whenever it
leaves the Parties to establish the requisites for the members of the public to gain access to
public decision-making through participation or access to justice. But a direct effect could
be envisaged in relation to the final outcome to be reached, i.e. an effective environmental
protection through access to justice.” This is one of the main objectives of the Convention
and, therefore, it should be affecting its interpretation.

This construction would not admit any restriction of the categories of challengeable
(either judicially or through administrative proceedings) acts apart from those acts that are
explicitly excluded by the scope of the Convention, since they are adopted by the public
authorities in their legislative or judicial capacity.”

Furthermore, the limited scope of internal review narrows the potential of the remedy
too much: the same Advocate General points out that the only practical applications of

%8 See, Opinion, point 60, where the Advocate General states that the Court’s case-law on the topic, far from being a
consolidated block, is “rather marked by a certain degree of diversity which sometimes borders on inconsistency”.

 Opinion, point 62.

70 Opinion, point 87.

"I Opinion, point 78.

72 Art. 9, par. 3 of the Convention could be therefore seen as a MIXED provision.

73 See Art. 2, par. 2 of the Convention.
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the review had, until that moment, involved market authorisations to GMOs and chemical
products under the REACH Regulation.™

In sum, interpreting Art. 10 of the Aarhus Regulation in a way which is compatible with
the spirit of the Convention, leads to the conclusion that the article is invalid.

On a closer examination, however, the Advocate General’s interpretative choice,
according to which only legislative acts are outside the scope of internal review, is not
totally convincing.

Actually, Art. 2, par. 2 of the Convention, in excluding the acts adopted in the legislative
or judicial capacity of the relevant authority from the scope of the Convention, refers,
according to the Implementation Guide to the Convention,” to the acts issued by Parliaments
(whose members are accountable to the electorate) or by the courts. The Court of Justice has
interpreted this provision (transposed in Directive No. 4/2003 on access to environmental
information) in the same sense’ on the basis that the procedure through which these acts
are formed and issued grants sufficient transparency and public scrutiny on the objects
and the contents of the norms.”

Now, as already stated, EU Commission’s activity in the environmental sector consists,
for a relevant part, in the issuing of acts which can be considered either general or normative,
their function being the integration or derogation of EU legislation.” These acts have,
therefore, the normative character of the sources of law — albeit their second level status
— but this does not mean that they can always be considered /egislation. On the point, the
Court has actually held that, depending on the case, either they fall within the executive
capacity of the Commission (if they integrate or implement legislation) 7 or they share
the same nature of the legislation they are derogating.®

Furthermore, if the argument of the nature of the act is raised, another problem comes
to light. The general act, which is also normative (that is, it is a source of law) is actually
taken into account by the Aarhus Convention but in a different provision: no longer Art. 9,
but Art. 8, according to which Parties “shall strive to promote effective public participation
at an appropriate stage, and while options are still open, during the preparation by public
authorities of executive regulations and other generally applicable legally binding rules
that may have a significant effect on the environment”.

74 Regulation (EC) No. 1907/2006 of the European Parliament and the Council of 18 December 2006, concerning
the Registration, Evaluation, Authorisation and Restriction of Chemicals (REACH), establishing a European
Chemicals Agency, amending Directive 1999/45/EC and repealing Council Regulation (EEC) No. 793/93
and Commission Regulation (EC) No. 1488/94 as well as Council Directive 76/769/EEC and Commission
Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC. See Opinion, point 129.

75 UNECE, The Aarhus Convention: an Implementation Guide, 2™ ed., 2014. 49. Available at https://www.unece.
org/env/pp/implementation_guide.html (10.9.2018).

76 C-515/11, Deutsche Umwelthilfe eV v Bundesrepublik Deutschland, Judgment of 18 July 2013,
ECLI:EU:C:2013:523.

7 See, on the point, Advocate General Sharpston’s Opinion (Deutsche Umwelthilfe).

8 Legislation is intended here as secondary legislation, according to the EU law terminology — as only Treaties
are considered primary legislation — but, in a broader sense, it is referred to primary sources of law.

" See, for example, Stichting Natuur case, point 65, where the Court denies that Commission regulation (EC) No.
149/2008 through which the Commission amends Regulation (EC) n. 365/2005 of the European Parliament
and of the Council.

80 T-685/14, European Environmental Bureau v European Commission, Order of 17 July 2015, ECLI:EU:T:2015:560,
point 41.
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This might mean that, as far as normative acts (adopted by public authorities — the
executive regulations) are concerned, the protection provided by the Convention is
anticipated to the procedural stage (through participation) rather than expected after the
adoption, through the tool of justice. In this perspective, the limitation to individual acts
having legally binding and external effects, stated in Art. 10 of the Aarhus regulation does
not appear incompatible with the Convention at all, not even with the so-called spirit of it.

Now, the actual opportunity for the environmental organisation to participate in the
making of the Commission’s regulations (apart from the access to information, according
to Regulation No. 1049/2001) is all but certain. Some suggestions on the point could be
retrieved from Communication No. 704/2002: here the Commission recognised the need
of wide consultation, especially where proposals for legislation were concerned:

“[bly fulfilling its duty to consult, the Commission ensures that its proposals are
technically viable, practically workable and based on a bottom-up approach. In
other words, good consultation serves a dual purpose by helping to improve the
quality of the policy outcome and at the same time enhancing the involvement of
interested parties and the public at large. A further advantage is that transparent
and coherent consultation processes run by the Commission not only allow the
general public to be more involved, they also give the legislature greater scope
for scrutinising the Commission’s activities (e.g. by making available documents
summarising the outcome of the consultation process)”.*

In any case, the crucial point of the issue shifts to the dialogue that the Commission is
willing to open with the civil society’s organisations during the formation of environmental
(general or normative) acts. The dialogue (either in the form of consultations or other
forms of participation) is actually in the hands of the Commission itself and though the
participation outcomes “should be taken into account as far as possible” ** they are not
legally binding and they are subject to the principle of proportionality, according to which

“[t]he method and extent of the consultation performed must (...) always be
proportionate to the impact of the proposal subject to consultation and must
take into account the specific constraints linked to the proposal.” %

In the end, even approaching the problem from the participation side, the outcome is
not satisfying. Especially considering the practical results, the approach does not appear
in line with the objective of an effective environmental protection, as outlined by the
Aarhus Convention.

81 See, EU Commission, Towards a reinforced culture of consultation and dialogue — General principles and
minimum standards for consultation of interested parties by the Commission, COM(2002) 704 def, of 11
December 2002. 5. http://ec.europa.eu/governance/docs/comm_standards_en.pdf (10.9.2018.) This document
is explicitly recalled by art. 2 of the Annex to Commission Decision No. 401/2008, amending Decision No.
50/2008 on the application of the Aarhus Regulation, despite reference is made to article 9 of the Regulation
and not article 8.

82 See the last paragraph of Art. 8 of the Convention.

8 EU Commission, 2002. 18.
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IV.2. The international dispute and the intervention of the Aarhus Convention
Compliance Committee: The problem of the NGOs’ standing.

Proceedings before the ACCC have been another occasion to examine the problematic
relationship between international and EU law.

The ACCC was established in 2002, following Art. 15 of the Convention which provided
for the Meeting of the Parties to “establish, on a consensus basis, optional arrangements
of a non-confrontational, non-judicial and consultative nature for reviewing compliance
with the provisions of this Convention.”

Leaving aside any consideration about the structure and the functioning of the
Committee, it is worth focusing on case C/2008/32, the ten-year long litigation that opposed
the Committee — triggered by the communication of the NGO ClientEarth as a member of
the public — to the EU and that never came to a real conclusion.*

The case was so long and complex that the Committee had to divide its findings in
two parts. The first adopted in 2011, was interlocutory about the EU compliance, while
awaiting the General Court’s judgment on the case T-338/08. The other part was issued on
17 March 2017: here the Committee definitely found for EU non-compliance in relation
to Art. 9 par. 3 of the Convention.

The procedure before the Committee involved a wide exchange of documentation,
communications and replies, between the EU Commission and the interested NGO. In
particular, after the issuing of the two aforementioned judgments by the Court of Justice,*
the communicant NGO complained about the persistence of critical points in the Aarhus
Regulation.

Firstly, in the NGO’s opinion, the Court had adopted a restrictive interpretation of the
Convention and the Regulation both in relation to the object of the internal review and to
the access to such review. In addition, the choice of the administrative procedure would
have raised some doubts on the side of impartiality.

Secondly, the NGO insisted on the absence of any referral to the type of reviewable
acts in the Convention, therefore implying that the Aarhus Regulation’s choice to limit the
review to individual acts — and to exclude the acts resulting from contentious procedures
— was invalid. The further requisites established for the reviewable acts by Regulation’s
Art. 2, par. 1 (g), namely, the fact that the act must be adopted under environmental law
and has to have binding and external also appeared incompatible with the Convention’s
Art. 9 par. 3.%

84 ACCC/C/2008/32. http://www.unece.org/env/pp/compliance/Compliancecommittee/32 TableEC.html (20.6.2018).
For a discussion of the case see also FasoLi, Elena — McGLONE, Alistair: The Non-Compliance Mechanism of
the Aarhus Convention as a Soft Enforcement of International Law: Not So Soft After All!. In: Netherlands
International Law Review, 65 (2018) 1, 42.

8 Cfr. ClientEarth Communication ACCC/C/2008/32. Update on Court of Justice rulings in cases C-401/12
P to C-405/12 P, 23 February 2015. https://www.unece.org/fileadmin/DAM/env/pp/compliance/C2008-32/
communication/frCommC32_23.02.2015/frCommC32_comments_on_ CJEUs_ruling of 15.01.15.pdf
(10.9.2018)

8 ClientEarth Communication ACCC/C/2008/32. Update on Court of Justice rulings in cases C-401/12 P to
C-405/12 P, points 60 and 69 respectively. Notice that the first argument could be overcome by the recent
judgment of the General Court which adopted a wide interpretation of the concept of environmental law
(above, 111.2.).
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Thirdly, the statement of the Court of Justice according to which Art. 9 par. 3 of the
Convention did not have direct effects since it required further implementation by the
Parties — and therefore it could not constitute a parameter to assess the validity of EU
legislation —, was also criticised by the communicant. Following the Advocate General’s
opinion (not shared by the Court of Justice) the NGO assumed that Art. 9 par. 3 was actually
unconditional: no obligation to lay down specific requisites for the members of the public
to meet could be retrieved by the provision.*’

Fourthly, in the NGO’s opinion, the Court of Justice missed the opportunity to reaffirm
a principle already stated in Lesoochranarske zoskupenie VLK in relation to the national
courts: here the Court, whilst denying direct effect to Art. 9 par. 3, had prompted the national
courts to interpret the national “procedural rules relating to the conditions to be met in
order to bring administrative or judicial proceedings in accordance with the objectives of
Article 9(3) of the convention™ ®

Finally, the communication contains some general observations as to the standing of
environmental NGOs. This topic is a crucial one, it has been considered by the ACCC as
well and it could possibly lead to some change in the EU courts’ future case-law.

To better understand the issue, it might be useful to start from the previously mentioned
Art. 263 par. 4 TFEU, according to which natural and legal persons can institute proceedings
against an act addressed to that person or which is of direct and individual concern to
them — where both the requisites are assessed through the Plaumann test,* and also against
regulatory acts that are of direct concern for the person and do not require any further
implementation measure.” Natural and legal persons are thus considered non-privileged
applicants whose position (locus standi) differs from the one enjoyed by Member States

87 Obviously, this interpretation would open to an actio popularis and this is also recognised in the Communication.
On this topic see also the Background Paper issued by the Task Force on Access to Justice (established by the
MoP during its first meeting, in 2002), in view of its eighth meeting, in June 2015: “the Parties may not take
the clause ‘where they meet the criteria, if any, laid down in its national law’ as an excuse for introducing
or maintaining so strict criteria that they effectively bar all or almost all environmental organizations from
challenging act [sic] or omissions that contravene national law. Accordingly, the phrase ‘the criteria, if any,
laid down in its national law’ indicates a self-restraint on the Parties not to set too strict criteria. Access to
such procedures should thus be the presumption, not the exception”.

88 “The Court thus adopted different standards in the implementation of Article 9(3) of the Convention, one for

Member States’ courts in which access to courts must be granted, and one for itself barring access to justice”.

See ClientEarth Communication, 23 February 2015, point 28.

In the famous Plaumann case (C-25/62, Plaumann & Co v Commission of the European Economic Community,

Judgment of 15 July 1963, ECLLI:EU:C:1963:17) the Court defined the meaning of the two requisites, stating

that an act is of individual concern if it affects the person as an individual (and not as a member of a group

or category). An act is of direct concern whenever it does not require any implementation for its effects to
produce. For a reconstruction of the theoretical framework behind the restrictive interpretation of the Court, see
van WoLFEREN, Matthijs: The Limits of the CJEU’s Interpretation of Locus Standi, A Theoretical Framework.

Journal of Contemporary European Research, 12 (2016) 4, 914-930.

% 1t is widely acknowledged that Art. 263 TFEU, amending art. 230 TEC, extended the types of challengeable
acts (formerly only decisions and regulations) and eliminated the requisite of the individual concern for
regulatory acts, where the term regulatory refers to all general acts. This implies that natural and legal persons
have standing even if the act is not addressed to them, as long as it is of direct concern and does not require
any implementation measure. For what concerns the term regulatory acts, the Court of Justice (C-583/11,
Inuit Tapiriit Kanatami and Others v European Parliament and Council of the European Union, Judgment
of 3 October 2013, ECLI:EU:C:2013:625) held that they form a narrower category than the acts contained in
the first part of art. 263 par. 4 TFEU, since the former do not include legislative acts.
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and the EU institutions named in pars. 2 and 3 of Art. 263. These latter are privileged
applicants in that they are not subject to the same restrictions.

Article 263 should be paired with Art. 277 TFEU, stating the possibility to institute
proceedings, on the same grounds provided in Article 263, against the act of general
application adopted by the EU institutions and bodies “in order to invoke before the Court
of Justice of the European Union the inapplicability of that act”.

The issue of the NGOs’ standing is probably one of the most controversial ones in the
context of the relationship between international and EU law. Despite the rules for access to
justice for private (natural and legal) persons have become less restrictive (especially after the
Lisbon Treaty) the framework of the standing resulting from the TFEU is still rather narrow and
this narrowness constituted one of the most relevant arguments of the dispute examined here.

In many occasions the environmental NGOs have complained about the fact that if, on
the one hand, the internal review of a general act is not admissible, then on the other access
to judicial review is also precluded due to the requisites provided by art 263, par. 4 TFEU:
for legal persons, ‘direct and individual concern’, or direct concern and no measures of
implementation for regulatory acts.

The EU courts have always adopted a strict interpretation of the rule: in case T-312/14
concerning a Commission’s action plan on Fisheries, for example, the General Court held that
“the condition that the decision forming the subject-matter of the proceedings
must be of direct concern to a natural or legal person requires the disputed act
to affect directly the applicant’s legal situation and leave no discretion to its

addressees, who are entrusted with the task of implementing it.”'

If this is not the case, the applicant could only institute proceedings against an act
which is of direct and individual concern where the latter requisite implies either personal
qualities or circumstances specifically referred to the person.”

These rules also apply to the environmental NGOs for which no measure adopted from
EU institutions in environmental matters could ever be of direct concern:

“laln EU institution s decision in an environmental matter does not restrict the
rights of an environmental NGO nor does it impose obligation on them (...).
The environment is a diffuse interest that is the concern of millions of people
not of a ‘closed circle of people determined at the moment’ of the adoption of
a Commission’s decision.””

In its reply, the Commission rejected most of the communicant’s arguments. In the draft
findings sent to the former, however, the ACCC seems to share the communicant’s view
expressing criticism both on the side of the individuality of a measure to be a reviewable

91 T-312/14, Federcoopesca & Others v European Commission, Judgment of 7 July 2015, ECLI:EU:T:2015:472
point 33 [Federcoopesca case]. See also T-37/04, Regido autonoma dos A¢ores v Council of the European
Union, Judgment of 1 July 2008, ECLI:EU:T:2008:236, where the Court held that a the fact that a regional
authority is entitled to specific protection under Community law (i.e. the special position enjoyed by the
outermost regions in art. 349 — former art. 299 — TFUE) is not sufficient to give it standing to bring proceedings
for the purposes of the fourth paragraph (former art. 230) of art. 263.

92 Federcoopesca case, point 63. On this issue see also, T-262/10, Microban International Ltd & Microban
Europe Ltd v European Commission, Judgment of 25 October 2011, ECLI:EU:T:2011:623.

%3 See ClientEarth, Communication to the ACCC of 12 August 2015 — Update case T-312/14. 2. https://www.
unece.org/fileadmin/DAM/env/pp/compliance/C200832/communication/frCommC32_judgement_24.07.2015.
pdf (8.9.2018).
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one — when no such restriction can be found in the Convention — and on the side of the
NGOs standing, where a strict interpretation of Art. 236, par. 4 of the Treaty on the part of
the judiciary leaves no room for a direct access to the Courts on their part.

Recommendations to the EU Commission by the ACCC followed, either to amend the
Aarhus Regulation, rendering it more adherent to the Convention, or to suggest the judiciary
a more flexible interpretation of the rules of standing for the environmental NGOs.**

IV.3. The EU Commission reply and following developments.

By the end of October 2016, the EU Commission sent its comments to the ACCC draft
findings, contesting the Committee’s conclusions on different perspectives. Beyond the specific
replies to the complaints raised in the document, some preliminary, general considerations
by the Commission on the peculiarities of the EU legal system are of great interest.

Firstly, the EU legal system cannot be compared with those of the national Parties (to which
the Aarhus Convention is mainly directed) since the former does not share the same features
with the others. The difference is clearly highlighted in the European Community Declaration
made at the moment of signing the Convention and re-affirmed at the moment of its approval.

According to the Commission,

“the EU Declaration implies that the Union adhered to the Convention in full
respect of all sources of international law, including, first of all, the EU Treaties.
Any modification of the Aarhus Regulation or adoption of new implementing
legislation can thus only take place within the boundaries and in full compliance
with the institutional balance and the specific role conferred by the TFEU and
TEU on each EU institution, including the CJEU in its jurisdictional role, and
both the Parliament and the Council in their legislative functions.””

An amendment to the Aarhus Regulation in potential contrast with the rules of standing
established in the TFEU was therefore out of question. And an extension of the internal
review mechanism to general acts could lead — in case of rejection of the request — to access
to the judiciary regardless of the requisites provided by Art. 263, par. 4 TFEU.

However, on this point, the Commission’s reply is not convincing, since Art. 12 of the
Regulation, in providing access to the Court of Justice, expressly recalls the accordance
with the relevant provisions of the Treaty. An amendment of the Treaty had, anyway, never
been proposed by the ACCC.

For what concerns a possible amendment of Regulation’s Art. 2 par. 1 (g), the
Commission raises again an unconvincing argument, that is, there is no Convention’s
provision imposing a review of general acts “(...) nor it is clear to which extent such a
review can meaningfully take place for this particular category of acts.”

% ACCC, Draft Findings and Recommendations of the Compliance Committee with regard to Communication
ACCC/C/2008/32 (Part II) concerning compliance by the European Union, points 117 and 118. https://www.
unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html (10.9.2018).

% Comments by the European Commission, on behalf of the European Union, to the draft findings and
recommendations by the Aarhus Convention Compliance Committee with regard to Communication
ACCC/C/2008/32, point 21. https://www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.
html (10.9.2018).

% European Commission, Proposal for a Council decision on the position to be adopted, on behalf of the European
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Secondly, the Commission fully rejects the idea that the jurisprudence and the way the
Courts interpret the law can be “modulated following compliance findings. Certainly, its
case-law may evolve and become more comprehensive (...). However, any such development
is decided by the Union judicature itself”.”” In other words, the Commission could never
suggest how to interpret the law to the courts, since this would not respect the principle of
separation of powers. In the Commission’s opinion, in the end, the ACCC’s recommendation
would raise a ‘constitutional” issue. A negative vote by the EU representative on the document
would result at the following Meeting of the Parties (MoP) which was held in September 2017.

The Council, however, adopted a somewhat soffer position, stating the Union “should
explore ways and means to comply with the Aarhus Convention” on the condition that the
Committee’s findings are amended eliminating any reference to ‘making recommendations’
to the Courts. According to the Council’s position, the EU representatives proposed that
the MoP did not — as it usually does — endorse the Committee’s findings but took note of
them with regard to the case.

Due to the opposition of a number of parties to the EU position,” consensus (the ordinary
rule, in the spirit of the United Nations) on the adoption of the Committee’s draft decision
could not be reached. But as the MoP had to take a unanimous decision an agreement had to
be found. It was eventually agreed that, this being an exceptional circumstance, the decision-
making on case 32/2008, would be postponed to the next ordinary session to be held in
2021. However, the EU confirmed the will to explore solutions to grant compliance with the
Convention and the MoP asked the ACCC to keep monitoring any further developments.

V. Concluding remarks

The next three years could actually give the EU a chance to find new ways for a substantial
compliance with the Aarhus Convention, taking into account the ACCC proposals. At
present, however, the chance of an amendment of Art. 2, par. 1 (g) of the Aarhus Regulation
seems quite far off, being the relevant EU institutions unwilling to do it.

The second route, that is, a judicial interpretation which is more consistent with the
Convention and therefore more flexible in applying the rules of Art. 263 of the Treaty, is
apparently undesirable because any intervention of the executive on the judiciary would
be in contrast with the separation of powers principle.

From a practical perspective, however, this second route could be the most feasible:
the EU Courts can exercise wide interpretative action on the Treaties’ provisions. If, on
the one hand, the Court of Justice held that it could not state on the validity of Articles 10
and 2, par. 1 (g) of the Aarhus Regulation,” on the other hand, the same Court seems to

Union, at the sixth session of the Meeting of the Parties to the Aarhus Convention regarding compliance
case ACCC/C/2008/32. 5-6. https://www.unece.org/environmental-policy/conventions/public-participation/
meetings-and-events/public-participation/2017/fifty-eighth-compliance-committee-meeting-under-the-aarhus-
convention/doc.html. (10.9.2018).

7 Comments by the European Commission, point 22.

%8 Namely, Norway, Switzerland, Georgia and Ukraine. A report of the positions of the Parties can be found in
the Report of the Sixth session of the Meeting of the Parties, Budva, Montenegro, 11-13 September 2017. 13.
https://www.unece.org/fileadmin/DAM/env/pp/mop6/Documents_aec/ece.mp.pp.2017.2_aec.pdf. (10.9.2018)

% See Scroukens, Hendrik: Access to Justice in Environmental Cases after the Rulings of the Court of Justice of 13
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have moved towards an interpretative solution, where it held that the national courts had
a duty to interpret, as far as possible, their domestic procedural rules in accordance to the
objectives of the convention. This recommendation could actually work for the Court itself.!”

So far, the EU judiciary has been reluctant to follow this direction. In the recent case
Mellifera eV the General Court held that the ACCC draft findings of March 2017 contained
just a proposal and were issued after the contested decision had already been taken by the
Commission. In any case, the conformity of EU legislation to international law cannot result
in an interpretation of the latter which is contra legem:'™ the Aarhus Convention thus cannot
serve as a pretext to interpret Art. 10 of the Aarhus regulation as referring to general acts.

On the applicants’ side, however, new challenges seem to arise on the interpretation of
Art. 263, par. 4, TFEU. In a recent application for annulment to the General Court, a group
of people (thirty-six individuals and a youth organisation'®®) claim that EU legislation on
greenhouse gas emissions is unlawful in that it fails to prevent climate change.'* They argue,
in particular, the inadequacy of the traditional interpretation (through the Plaumann test) of
the individual concern criterion when legislation is challenged. This interpretation would
“lead to an obvious gap in judicial protection” and to the “intolerable paradox that the
more serious the ham and thus the higher the number of affected persons is, the less legal
protection is available”."” Moreover, in the Court of Justice’s stringent interpretation of the
standing for non-privileged applicants, a violation of right to an effective legal protection
(Art. 47 of the EU Charter of Fundamental Rights) is envisaged.

January 2015: Katka Revisited? In: Utrecht Journal of International and European Law, 31 (2015) 81, 46.

100The ACCC, in its Findings of 17 March 2017 (point 83) writes: “the Committee regrets that despite its findings with
respecttothenationalcourts,the CJEUdoesnotconsideritselfboundbythisprinciple” FindingsandRecommendations
of the Compliance Committee with regard to Communication ACCC/C/2008/32 (Part IT) concerning compliance
by the European Union. https://www.unece.org/env/pp/compliance/Compliancecommittee/32TableEC.html
(10.9.2018). This is also an aspect of what is said to be the Janus face of the Court: “very positive and affirming
concerning legal challenges to administrative decision-making in national courts on the one hand, but very
strict and of a rejecting nature when dealing with direct action on the other”. See DArRPO, Jan: On the Bright
Side (of the eu’s Janus Face). The EU Commission’s Notice on Access to Justice in Environmental Matters.
Journal for European Environmental & Planning Law. 14 (2017) 34, 373-398.

OIT.12/17, Mellifera e.V., Vereinigung fiir wesensgemdfe Bienenhaltung v European Commission, Judgment of
27 September 2018, ECLI:EU:T:2018:616. For a first comment on the case, see BERTHIER, Anais: Article 9(3)
of the Aarhus Convention remains a dead letter in the European Union legal order. https://www.clientearth.org/
article-93-of-the-aarhus-convention-remains-a-dead-letter-in-the-european-union-legal-order (27.12.2018).

192 Mellifera, point 87.

183 The applicants (families adversely affected by the climate change) are from different EU and non-EU countries.
The litigation action has a dedicated website: https://peoplesclimatecase.caneurope.org where the applicants
have published their pleadings. The action has been brought on 23 May 2018, T-330/18, Carvalho and Others
v Parliament and Council.

104See Directive (EU) 2018/410 of the European Parliament and of the Council of 14 March 2018 amending
Directive 2003/87/EC to enhance cost-effective emission reductions and low-carbon investments, and Decision
(EU) 2015/1814; Regulation (EU) 2018/842 of the European Parliament and of the Council of 30 May 2018
on binding annual greenhouse gas emission reductions by Member States from 2021 to 2030 contributing to
climate action to meet commitments under the Paris Agreement and amending Regulation (EU) No. 525/2013;
Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May 2018 on the inclusion
of greenhouse gas emissions and removals from land use, land use change and forestry in the 2030 climate
and energy framework, and amending Regulation (EU) No 525/2013 and Decision 529/2013/EU.

105 Application for annulment pursuant to article 263 TFEU. https:/peoplesclimatecase.caneurope.org/wp-content/
uploads/2018/08/application-delivered-to-european-general-court.pdf (27.12.2018).
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It might be too early for an evaluation of the last MoP decision’s effects on the EU
jurisprudence and there is still room, in the forthcoming years, for a change. Some signals
in this perspective might be found in the setting up, at the beginning of the present year, of
an Environmental Compliance and Governance Forum,'* a group of experts with the aim to

“assist the Commission in the coordination and monitoring of the implementation
of the actions to improve environmental compliance and governance as well
as in the preparation of legislative proposals or policy initiatives in the field
of environmental compliance and governance”, also in relation to “access to
Justice in environmental matters”.""

This seems, at the moment, the main way to guarantee, at the EU level, that conscious
involvement of people in environmental protection that the Convention requires. An
alternative route might involve the Member States (also Parties to the Convention), extending
access to the EU judicature.'*

The discussion of the next cases brought to the General Court will probably shed some
light on the EU judiciary’s intentions and possible new lines of interpretation of the legal
standing in environmental matters.
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PUBLICISATION AS THE TRANSFER OF COMPETENCES FROM
CIVIL JUSTICE TO PUBLIC ADMINISTRATION: AN ATTEMPT OF
CLASSIFICATION AND RECENT EXAMPLES FROM POLAND™

I. Introductory remarks

Taking on themes such as the prohibition of unfair trading business-to-business practices,
the abstract control of standard forms of agreements concluded with consumers and the
prohibition of anti-consumer practices, this paper shows the phenomenon of the publicisation
of some civil (private) matters as the transfer of competences from civil justice to public
administration in Poland. The publicisation of civil matters does not seem a unique
phenomenon that does not exist in the other EU countries; to the contrary, from time to
time various national legislatures decide to ‘publicise’ a given category of civil matters for
various reasons. However, in Poland it happened to a few categories of civil matters within
a quite short period of time and, as such, made me reflect on whether perhaps it is already
a tendency (trend) regarding the relationship between private and public enforcement of
law. The division of law enforcement into private enforcement and public enforcement
should be a point of departure for further considerations. This division follows the Ulpian’s
(who was a jurist in ancient Rome) division of law into two fundamental branches: private
law (relating to the interest of individuals) and public law.! The border between them does
not seem as clear as it used to be, since contemporary commentators identify phenomena
such as privatisation of public law and publicisation of private law.? Private enforcement
of law is carried out under private (civil) law and one can realise the crucial role of civil

*

ORCID 0000-0001-7163-3292.

" This paper is to large extent re-printed in International and Comparative Law Review (2019) under the title
“Attempt of Classification of the Publicisation of Civil Matters Based on Recent Examples from Poland”.
The paper was presented, first, at the Pazmany Péter Catholic University on 01.06.2018 and, second, at the
University of Szeged on 25.09.2018.

For example, see: WarsoN, Alan: The State, Law, and Religion: Pagan Rome. University of Georgia Press,
Athens and London, 1992. 2129.

Among others, MicHeLoN, Claudio: The Public, the Private, and the Law. In: Mac Amhlaigh, Cormac —
Michelon, Claudio — Walker, Neil (eds): After Public Law. Oxford University Press, Oxford, 2013. 83-100;
Helios, Joanna: Publicyzacja prawa prywatnego — prywatyzacja prawa publicznego w kontekscie rozwazan nad
prawem europejskim [Publicisation of private law — privatisation of public law in the context of considerations
on European law]. Przeglqd Prawa i Administracji, 92 (2013) 11 36.
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courts therein. Public enforcement of law is carried out by other authorities. For a given
category of legal provisions, it may be decided by national laws that they are enforced both
privately and publicly (dual system) or only in one way (non-dual system). Dual systems
seem particularly challenging. On one hand, they may bring more efficiency into the law
enforcement but, on the other hand, there are particular needs inherent in them, such as
the need for effective interaction of private enforcement and public enforcement as well
as for their coordination in a coherent manner.

Four interrelated questions need to be asked here. The first is conceptual: what is
publicisation and how can it be classified? For the purposes of this paper the publicisation
shall be understood as the introduction of public enforcement for matters that so far have
been enforced (or have been able to be enforced) privately. In practice one can observe
the following categories of the publicisation:

1.) de iure publicisation (statutory publicisation), that is the introduction of legal bases for
public enforcement by legislature for matters that so far have been enforced privately
or have been able to be enforced privately (legal bases for private enforcement have
already existed) — as such it can be divided into:

a) publicisation largo sensu,
b) publicisation stricto sensu (de-privatisation), and

2.) de facto publicisation.

The second question is an abstract normative question: what can be regarded as examples
of the publicisation (its proposed categories) against the background of the current Polish
legislation and the practice observed? Each of the three main parts of the paper shall present
one example of each type of the publicisation. They are related to phenomena occurring
with regard to the prohibition of unfair trading business-to-business practices, the abstract
control of standard forms of agreements concluded with consumers and the prohibition
of anti-consumer practices.

These two questions are instrumental and ancillary to the next two question. That is
to say, they respectively provide the analytical and evaluative frameworks on the basis of
which a concrete description and a concrete assessment will be done.

The third question is purely descriptive: what are the features of each of recent
phenomena employed in this paper as examples of the publicisation (including whether
there are growing numbers of decisions taken in each category outlined in the paper)?

The fourth question, finally, is a contextualised question: how the discussed phenomena
can be assessed taking into account, among others, what their introduction is driven by.

Not coincidentally, each of the three examples is related to the Polish competition
authority, that is the President of the Office of Competition and Consumer Protection.* It
was the development of the UOKIK President’s competences that inspired the contents
and title for this paper.

3 For example, see: Directive 2014/104/EU of the European Parliament and of the Council of 26.11.2014 on
certain rules governing actions for damages under national law for infringements of the competition law
provisions of the Member States and of the European Union, OJ L 349, 05.12.2014. 119.

In Polish: Prezes Urzedu Ochrony Konkurencji i Konsumentow [UOKIK President]
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I1. Publicisation largo sensu

In brief, publicisation /argo sensu may be understood as adding legal bases for public
enforcement of given provisions by the legislature fo already existing legal bases for their
private enforcement. This puts the dual model of enforcement into force. The assumption
which has to be made here is that there have been no legal bases for public enforcement
of these provisions directly prior to the introduction of these new legal bases, so such
publicisation equals to regulation or re-regulation (after a period of the lack of regulation)
of a given category of matters.

There has been a key example of this phenomenon in Poland in recent years at which one
may look for the purposes of this analysis. The prohibition of the unfair abuse of bargaining
power (unfair trading practices, UTPs) between entrepreneurs in business-to-business food
supply chains, that previously could have been enforced only before civil courts (but in
fact it hardly was, so this paper does not discuss the issue of the practical application of its
private enforcement), from 12th July 2017 may be combatted — in addition or alternatively
— in administrative proceedings conducted on the basis of a new statute, i.e. 2016 Act on
Combating the Unfair Use of Superior Bargaining Power in the Trade in Agricultural and
Food Products.’ Pretty coincidentally, the adoption of the Polish statute was followed by
the EU development in the field, i.e. the draft Directive of the European Parliament and
of the Council on unfair trading practices in business-to-business relationships in the food
supply chain® that was published on 12th April 2018.”

The public enforcement of the UTPs’ prohibition is currently tested by the Polish
enforcement authority. It is now nearly October 2018, and not much has been heard: the latest
update is that only one “pilot” case has been concluded with a decision that was adopted
on 5th March 2018¢ and over twenty new proceedings are pending.’ In 2018, inspections
at 77 purchasing centres and processing plants have led to only four proceedings initiated
by the enforcement authority (around 5 per cent).'

> Actof 15.12.2016 on Counteracting the Unfair Use of Superior Bargaining Power in the Trade in Agricultural
and Food Products. Journal of Laws of the Republic of Poland 2017, item 67 as amended.

¢ Proposal for a Directive of the European Parliament and of the Council on unfair trading practices in business-
to-business relationships in the food supply chain, COM(2018) 173 final, 2018/0082 (COD).

7 In the “Report from the Commission to the European Parliament and the Council on unfair business-to-business
trading practices in the food supply chain” of 29.01.2016, the Commission concluded that at this stage there
was no need for EU legislative measures in the field of unfair trading practices (as if there was a possibility
the markets would “sort itself out” naturally through the normal market forces) and, consequently, regulatory
initiatives in the discussed field were left to Member States. However, within one year from the publication
of the Commission’s report, the European Parliament (resolution of 07.06.2016 on unfair trading practices in
the food supply chain, No. P8 TA(2016)0250), the European Economic and Social Committee (opinion of
30.09.2016 on report from the Commission to the European Parliament and the Council on unfair business-to-
business trading practices in the food supply chain, No. NAT/680) and the Council (conclusions of 12.12.2016
on strengthening the position of farmers in the food supply chain and tackling unfair trading practices, No.
15508/16) all called for actions to be taken at the EU level.

8 Decision of 05.03.2018, No. RBG-3/2018. In Polish at: https://decyzje.uokik.gov.pl/bp/dec_prez.nsf (17.12.2018)

UOKIK, UOKIK dla rolnictwa — kazdy sygnat od rolnika jest wazny [UOKIiK for agriculture — every signal

from a farmer is important]. In Polish at: https://uokik.gov.pl/aktualnosci.php?news_id=14634&news_page=2

(17.12.2018)

10 UOKIK, Fruit market — UOKiK diagnosis. In English at: https://uokik.gov.pl/news.php?news_id=15031b
(17.12.2018)
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In order to probe on reasons of the adoption of the Act, it is necessary to analyse the
explanatory notes'' accompanying the draft Act and performing a largely justificatory
function. Judging from this document, inefficiency of private enforcement was one of the
main reasons for the /argo sensu publicisation. Provisions of the 1993 Act on Combating
Unfair Competition,' to the extent that they cover the unfair use of superior bargaining
power, have been, de facto, considered difficult to enforce and ultimately ineffective.
Weaker parties to commercial transactions have often been afraid of retaliation and/or
compromising an existing commercial relationship with the stronger party (the so-called
“fear factor”).” Owing to this, they have not been willing to seek redress before a court
of civil law even till the end of the relationship. This has not translated into a lack of such
civil cases, since from time to time, after the termination of the relationship, the weaker
party has indeed pursued a so-called “divorce case” and sought redress (even though in
practice civil proceedings might have been long-lasting and expensive).'*

Under the 2016 Act administrative proceedings are initiated by the enforcement authority
ex officio.” In fact, it means that, due to limited resources of the enforcement authority, less
troublesome practices have to be sifted out and the other practices have to be selected for
more detailed investigation from the entire cross-section of practices. What the authority
can also do in investigated cases is the imposition of fines of up to 3% of annual turnover
of the infringer.' The provisions providing for the high statutory maximum of fines offer
an opportunity to reflect upon whether or not under the new status quo a fiscal function is
performed by public law provisions. There are not sufficient sources, however, to effectively
examine a phenomenon from this perspective, since — as it has been mentioned — there has
been only one decision of the enforcement authority so far and it has not imposed any fine
on the alleged infringer (commitment decision). It is difficult (if not impossible) to figure
this challenging conundrum out due to a general lack of experience of the enforcement
authority.

The efficiency of the new legal framework might have been significantly affected
by the scope of the legislation. In its first version, the 2016 Act provided for the narrow
jurisdiction ratione personae. The jurisdiction relied on quite high turnover thresholds
intended to minimise the risk of less significant matters being caught by the administrative
proceedings. As a result, the majority of small entrepreneurs such as farmers might have
been left without protection. Second, pursuant to the very complex statutory definition, the
superior bargaining power was determined by various factors (not limited to significant

1" Sejm Rzeczypospolitej Polskiej, Druk nr 790. Rzagdowy projekt ustawy o przeciwdziataniu nieuczciwemu
wykorzystywaniu przewagi kontraktowej w obrocie produktami rolnymi i spozywczymi [Print No. 790.
Governmental dratf Act on Counteracting the Unfair Use of Superior Bargaining Power in the Trade in
Agricultural and Food Products. In Polish available at: http://www.sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=790
(17.12.2018).

12 Act of 16.04.1993 on Combating Unfair Competition, consolidated text Journal of Laws of the Republic of
Poland 2018, item 419.

13 Explanatory Memorandum to the draft Directive of the European Parliament and of the Council on unfair
trading practices in business-to-business relationships in the food supply chain (note 6), 2, 5 -6, 10.

4 Piszcz, Anna: The EU 2018 Draft Directive on UTPs in B2b Food Supply Chains and the Polish 2016 Act
on Combating the Unfair Use of Superior Bargaining Power in the Trade in Agricultural and Food Products.
Yearbook of Antitrust and Regulatory Studies, 11 (2018) 17, 149.

15 Article 10 of the 2016 Act.

16 Article 33 of the 2016 Act.
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disparities between the parties’ economic potentials), including the lack of sufficient and
actual opportunities to sell or buy products. Third, the enforcement authority cannot act by
way of complaints, but a notification of suspicion that prohibited practices have taken place
may be filed to the UOKIK President. However, only an alleged victim of an infringement
was able to do so in writing. Moreover, it was not clearly stated in the 2016 Act that both
the identity of such a victim and the notification were kept secret by the enforcement
authority. Consequently, the question has arisen as to what could be done to make the 2016
Act play a key role in protection against UTPs. With the 2018 Amendment Act,'” the most
inefficient solutions have been changed as of 11 December 2018, even though the majority
of previous provisions have been maintained. However, the scope ratione personae of
the 2016 Act has been broadened and the concept of superior bargaining power has been
simplified. As now everybody is able to notify the authority of their suspicions in any
form and there is an explicit legal basis for their data protection, the new solutions may
contribute to the enforcement efficiency measured with the number of initiated proceedings.
As a result, it seems there are some prospects for improved efficiency of enforcement of
the prohibition of UTPs.

II1. Publicisation stricto sensu

The publicisation stricto sensu of civil matters is understood as their de-privatisation, i.e.
moving them by the legislature from civil proceedings to administrative proceedings. Here,
the abstract control of standard forms of agreements concluded with consumers — that
used to be a competence of a civil court, i.e. the Regional Court of Warsaw XVII Division
called Court of Competition and Consumer Protection — will be reviewed concisely as an
example of the publicisation stricto sensu.' One of the assumptions which have to be made
here is that there have been legal bases (in Civil Procedure Code') for private enforcement
of given provisions beforehand, regardless of the range and quality of their application.
Then, in place of them the legal bases for public enforcement have been introduced. This
new model shows features of the non-dual model.

The new provisions were added to 2007 Act on Competition and Consumer Protection®
on 17 April 2016* and have not been further refined. With the new legislation, the
administrative proceedings initiated ex officio by the UOKIK President have been introduced
instead of private enforcement.” The fact that the new legislation does not give the right

17 Act of 4.10.2018 Amending the Act on Counteracting the Unfair Use of Superior Bargaining Power in the
Trade in Agricultural and Food Products. Journal of Laws of the Republic of Poland 2018, item 2203.

¥ The introduction into domestic legal systems of rules that enable control of terms used in contracts concluded
with consumers by sellers or suppliers is required by Council Directive 93/13/EEC of 05.04.1993 on unfair
terms in consumer contracts, OJ L 95, 21.04.1993. 2934,

19 Act of 17.11.1964 — the Civil Procedure Code, consolidated text: Journal of Laws of the Republic of Poland
2018, item 1360 as amended.

20 Act 0f 16.02.2007 on Competition and Consumer Protection, consolidated text Journal of Laws of the Republic
of Poland 2017, item 229 as amended.

21 Act of 5.08.2015 Amending the Act on Competition and Consumer Protection and Some Other Acts, Journal
of Laws of the Republic of Poland 2015, item 1634.

22 Article 49 sec 1 of the 2007 Act.
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to initiate abstract control proceedings (and to be the party to those proceedings) to any
other entity constitutes a major change — raising concerns related to the right to a fair trial
— in comparison to the previous court proceedings model, where a lawsuit brought by an
authorized entity initiated the civil proceedings.?

As for decisions adopted under the new provisions there must be emphasised that in
the quite short period of their application there have not been plenty of decisions issued.
The number of them is only nine for around 2.5 years.** And, characteristically, the first
decision was adopted by the authority on 5 June 2017, that is more than one year after the
entry of the new provisions into force.

The main reason behind the new legislation was the flood of actions that the only
competent Polish court suffered from. Those civil cases were free of court registration
fees. On the other hand, a winning party represented by a professional lawyer (an advocate
or an attorney-at-law) could have received the costs of legal aid resulting from the tariffs
provided for by law* and not from the actual expenditure. This resulted in cost pathologies.
The consumer organisations being in fact “factories” of such actions appeared in Poland;
they used to copy the same template of an action regarding the same clauses from the same
standard form of agreements concluded with different, numerous consumers in order to
win as much lawyers’ fees “reimbursement” from the infringer as possible at a very low
“price”. The information announced by the Ministry of Justice every year® (based on data
available from the court) makes it clear that from 2008 to 2013 the number of filed actions
was growing very fast; the information shows its increase in 2008-2010 from 325 to as
many as 3,909 actions and the further growth to 41,016 actions in 2013. It was reduced
for the first time in 2014 to 3,109 actions, thanks to a reduction in lawyers’ fees in those
proceedings, which took place in 2013% and, in figures released recently, the number of
actions amounted to 1,859 in 2016. One can realise, first, so much of civil justice for so
little money (no court registration fee!) and, second, making money on the reimbursement
of lawyers’ fees at which actions from the “factories” were aimed. So, the main reason
behind the change was inefficiency too, like in the first example shown in the part II of

2 See also Korycmiska-Rzapca, Paulina: Review of the New Polish Model of Abstract Control of Standard
Forms of Agreements Concluded with Consumers. Yearbook of Antitrust and Regulatory Studies, 9 (2016)
14, 253.

2% UOKIK. Decyzje Prezesa UOKIK [Decisions of the UOKiK President]. In Polish at: https://decyzje.uokik.
gov.pl/bp/dec_prez.nsf (17.12.2018)

% The Ordinance of the Minister of Justice of 22.10.2015 on legal advisors’ fees, consolidated text Journal of
Laws of the Republic of Poland 2018, item 265; and the Ordinance of the Minister of Justice of 22.10.2015
on advocates’ fees, Journal of Laws of the Republic of Poland 2015, item 180.

26 Ministerstwo Sprawiedliwosci, Tabl. I. Ewidencja spraw wedtug dzialéw prawa w sadach powszechnych w
201512016 roku [Table I. Records of cases per law branches in ordinary courts in 2015 and 2016]. http://
isws.ms.gov.pl/pl/baza-statystyczna/opracowania-jednoroczne/rok-2016/download,3369,4.html (17.12.2018);
Ministerstwo Sprawiedliwosci, Tablice statystyczne z ewidencji spraw i orzecznictwa w sadach powszechnych
oraz wigziennictwie w 2014 r. [Statistical tables from the register of cases and case-law in ordinary courts
and prisons in 2014]. http://isws.ms.gov.pl/pl/baza-statystyczna/opracowania-jednoroczne/rok-2014/
download,2834,10.html (17.12.2018); Ministerstwo Sprawiedliwo$ci, Ewidencja spraw z zakresu ochrony
konkurencji, regulacji energetyki, telekomunikacji i transportu kolejowego w sadach okrggowych w latach
2008-2012 [Records of cases regarding competition protection, energy regulation, telecommunications and rail
transport in regional courts in 2008-2012]. http://isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/
download,2577,5.html (17.12.2018).

27 KoRYCINSKA-RzADCA, 2016. 263.
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this paper. The details on how that inefficiency looked like were, however, different. The
most basic difference was that in the first example private actions had been quite rare and
here, to the contrary, the right to trial before the civil court had been significantly abused.

Under the new legislation, the enforcement authority has the possibility to impose fines
of up to 10% of the infringer’s annual turnover on the infringer. Again, a look at whether
this provision performs or is to perform a fiscal function can be taken. Interestingly, fines
for the usage of prohibited clauses in standard forms of agreements have been imposed on
entrepreneurs in four out of nine cases. They amounted to around thousand Euro,* over 40
thousand Euro® and over 1,300 thousand Eur.* It must be explained that their amounts were
dependant on a given entrepreneur (its turnover) and the gravity of practices in question.
The legal bases for public enforcement have been in force with regard to the discussed
type of practices for only around 2.5 years now and, so far, the system has not shown any
sign of considerable severity of fines confirming their fiscal function.

In general, however, it may be that improving the efficiency of the enforcement does
not need severe fines, but it begins with the very assumption that, as a rule, the UOKiK
President’s decision may combine the prohibition of the use of a clause at issue and the
imposition of a fine. It is a new design different from that of the provision binding earlier
which has not been maintained. Before the amendment, the clause prohibited by the Court
of Competition and Consumer Protection was entered into a special register and the UOKiK
President was able to impose a fine only on an entrepreneur who afterwards applied the
clause present in the register. So, the UOKiK needed to prove that the clause at issue had
been applied after its introduction into the register. The new solution is designed in a way
which supports the aim of prevention to a larger extent.

Second, the UOKIiK President initiates proceedings only on his own initiative (not on
a complaint) which contributes to efficiency and overall performance significantly. The
Court has needed to handle each filed statement of claim in proceedings, whereas cases
do not come to the UOKIiK President via such a route and he exercises his discretion to
determine that the initiation of proceedings is or is not appropriate for particular clauses.
Each of these features seems to be designed to reduce costs and improve efficiency.

IV. De facto publicisation

The categories of publicisation range from the statutory publicisation — either largo sensu
or stricto sensu — to the de facto publicisation that appeared in Poland in consumer matters.
Anti-consumer practices may be combatted both before civil courts and in administrative
proceedings (in this last case — anti-consumer collective practices regulated by the 2007
Act on Competition and Consumer Protection). The existing dual system is a concoction
of private enforcement and public enforcement. In fact, however, when those two elements
provided for in the legal provisions come together, it does not result in an efficient system
of enforcement. There are not many civil cases regarding unfair B2C practices; empowered
persons are usually passive even though it results in that consumers remain uncompensated

28 Decision of 22.12.2017, No. RBG-8/2017 and decision of 22.12.2017, No. RBG-9/2017.
2 Decision of 28.12.2017, No. REO-9/2017.
30 Decision of 12.12.2017, No. RWR-10/2017.
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(or at least undercompensated). However, during some administrative proceedings (initiated
ex officio®") the UOKIK President as a competent enforcement authority tends to oblige an
entrepreneur to offer to individual consumers the so-called public compensation (within
a broader and quite imprecise competence to impose obligations on entrepreneurs®). By
this, in fact the administrative authority is a “mixed bag” of regulatory competences and
adjudicative function in its private (civil) sense.

The notion of the public compensation and the new practice of the Polish competition
and consumer protection authority appeared in 2015.33 Again, one of the reasons for this new
decision-making practice has been inefficiency of private enforcement that could be seen
in particular in the passivity of consumers. Another prominent reason openly discussed in
the UOKIK has been the repeated relaxation of imposed fines by the Court of Competition
and Consumer Protection as a specialized court of the first instance dealing with appeals
from the UOKIiK President’s decisions and the Court of Appeals of Warsaw as a court of
the second instance.** Whatever the reasons of those reductions were, they have been an
important incentive for the UOKIK President, on the one hand, to modify the fining policy,
and on the other hand, to look for other instruments aimed at the sustained elimination
of anti-consumer practices. The public compensation has been employed by the UOKiK
President as such an instrument used in commitment decisions and/or in infringement
decisions without fines or combined with lower fines. If the public compensation implies
a lower fine (or no fine at all), then it is unlikely to perform a fiscal function. However,
it is believed by the UOKIK President that the public compensation, either alone or in
combination with a fine, fulfils a repressive function (as it requires the infringer to bear
financial burden of practices), but also makes consumers to benefit directly from the UOKiK
President’s proceedings.

From 2015 until the end of September 2018 there have been at least 38 decisions of the
UOKIK President providing for public compensation (including 31 commitment decisions,
three infringement decisions without fines and four decisions with fines of various amounts*®).
To consumers such decisions mean they will be compensated and will not need to go — for

31 Article 49 sec 1 of the 2007 Act.

32 Article 26 sec 2 and Article 27 sec 4 of the 2007 Act. In the case of commitment decisions see Article 28 of
the 2007 Act.

3 See UOKIK, Public compensation in UOKiK’s decisions, https://uokik.gov.pl/news.php?news_id=12159
(17.12.2018)

3 UOKIK, Rekompensata publiczna w orzecznictwie UOKIK [Public compensation in the UOKiK President’s
case-law]. In Polish at https://www.uokik.gov.pl/aktualnosci.php?news_id=12156 (17.12.2018). On reductions
see e.g. BERNATT, Maciej: Czy Polska oferuje wigcej niz wymaga Konwencja? O konwencyjnym wymogu
petnej jurysdykeji i polskim modelu sadowej kontroli kar naktadanych przez Prezesa UOKiK [Does Poland
offer more than the Convention requires? On the conventional requirement of full jurisdiction and the Polish
model of judicial control of fines imposed by the UOKIK President]. In: Jasinski, Wojciech (ed). Miedzy prawem
administracyjnym a prawem karnym. Standardy rzetelnosci postepowania w sprawach ochrony konkurencji
i konsumentow [Between administrative law and criminal law. Standards of fairness of proceedings in cases
of competition and consumer protection]. Wolters Kluwer, Warszawa, 2016. 131153.

35 See note 30.

Decision of 30.12.2015, No. DDK-28/2015, T-Mobile, over 1 million Euro; decision of 30.12.2015, No. DDK-

30/2015, Multimedia Polska, over 1.1 million Euro; decision of 29.07.2016, No. RBG-5/2016, UPC Polska,

over 190 thousand Euro; decision of 30.12.2016, No. DDK-26/2016, Orange Polska, over 6.6 million Euro.

Due to public compensation those fines were reduced by 25 to even 90 per cent.

w
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this purpose — to civil courts, either individually or in group proceedings.”” In the UOKiK
President’s view, a decision providing for public compensation not only has an effect for
the future (consumers will not be exposed to an anti-consumer practice and will no longer
suffer harm), but also acts “retroactively”, thereby leading to direct compensation of the
consumers’ harm suffered so far.** The UOKIK Vice-President said to media that public
compensation made consumers benefit directly from administrative decisions.* There is
something to it, though, as e.g. subscribers to T-Mobile network will readily agree, as one
of the UOKIK President’s decisions required T-Mobile to pay customers PLN 65 (EUR
14,5) for informing them unduly that it was raising monthly subscription charges for cell
phones by PLN 5 (EUR 1,1).# In the absence of this decision, if the service provider
did not agree for consensual means of the dispute resolution (settlements), for many of
those subscribers the pursuit of actions claiming from the service provider to pay PLN
65 would not have any chance to happen because of many various reasons including the
small amount of claim, the time and knowledge needed to conduct the case on their own
and costs that would need to be paid to a lawyer in case of professional representation.
Thus, the public compensation may be viewed as the gateway to compensation in the case
of small dispersed claims of consumers.

Polish commentators’ concerns related to the public compensation are all about its
nature.*' This remedy as a new additional element of administrative decisions is considered
to be getting closer to fines, whereas civil (and not administrative) proceedings have always
been the right means to obtain compensation by consumers.* That is why in mid-2018 the
Polish government criticised® Article 6(1) of a draft directive of the European Parliament
and of the Council on representative actions for the protection of the collective interests

37 On Polish group proceedings see e.g. Piszcz, Anna: Has class-action culture already hit Poland? In: Etel,
Maciej — Krasnicka, Izabela — Piszcz, Anna (eds). Court Culture — Conciliation Culture or Litigation Culture?
Temida2, Biatystok, 2014. 147.

38 See: Informacja Prezesa UOKiK o dziataniach stuzacych wzmocnieniu ochrony konsumentéw, jednocze$nie
wpisujacych si¢ w realizacje ,,Polityki ochrony konkurencji i konsumentéw” [Information from the UOKiK
President on measures to strengthen consumer protection, at the same time entering into the enforcement
of the “Competition and consumer protection policy”] 9., in Polish at: http://orka2.sejm.gov.pl/INT8.nsf/
klucz/283B8401/ % 24FILE / z03345-01.pdf (17.12.2018.)

39 Public compensation in UOKiK ‘s decisions. https://www.uokik.gov.pl/news.php?news_id=12159 (17.12.2018.)

40 See decision of 30.12.2015, No. DDK-28/2015; in Polish at: https://decyzje.uokik.gov.pl/bp/dec_prez.nsf

(17.12.2018.). The decision is being proceeded by the Court of Competition and Consumer Protection to

which it was appealed by the party. The service provider’s misstep came at a price also in the other way, as

the authority also fined the provider PLN 4,5 million (EUR 1,01 million).

See, SIERADZKA, Matgorzata: Rekompensata publiczna a inne $rodki usunigcia trwajacych skutkow naruszenia

zbiorowych interesow konsumentéw [Public compensation against the background of other means of the

elimination of lasting effects of the infringement of collective consumer interests]. /nternetowy Kwartalnik

Antymonopolowy i Regulacyjny, 6 (2018) 7, 83 et seq.

See note 38.

4

4

he}

4 On this criticism see Sejm Rzeczypospolitej Polskiej, Opinia w sprawie wniosku dotyczacego dyrektywy

Parlamentu Europejskiego i Rady w sprawie powodztw przedstawicielskich w celu ochrony zbiorowych
interesow konsumentow i uchylajacej dyrektywe 2009/22/WE (COM(2018) 184 final) [Opinion on the Proposal
for a Directive of the European Parliament and of the Council on representative actions for the protection of
the collective interests of consumers, and repealing Directive 2009/22/EC (COM(2018) 184 final)]. In Polish
at: orka.sejm.gov.pl/SUES8.nsf/Pliki-zal/1124-18.rtf/%24File/1124-18.rtf (17.12.2018.)
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of consumers, and repealing Directive 2009/22/EC* providing for a redress order issued
also by administrative authorities. It is believed by the government that the proposed
procedure cannot replace group proceedings. Furthermore, in their opinion draft provisions
providing for the combination of injunctions and collective redress in respect of civil
claims are doubtful, since such combination is unacceptable under the Polish legal system
where civil claims can be resolved only by courts. The government did not manage to see
that this system already operates quite efficiently in the case of decisions issued by the
UOKIK President (the central governmental authority). Some UOKIK President’s decisions
providing for public compensation have been appealed to the Court of Competition and
Consumer Protection. It remains to look ahead to what approach to the UOKIK President’s
new decision-making practice will be taken by the courts of the first and second instance
(and eventually the Supreme Court).

V. Concluding remarks

On the one hand, those three examples of the publicisation show that this phenomenon has
been driven by efficiency reasons in all of them, and even though the effect is nevertheless
small now, it can reasonably be expected that the publicisation will lead to a better law
enforcement. The first and third examples are direct instances of the “helpful hand” addressed
to weaker injured parties. In the third example the context of the administration of justice
plays an important role. Additionally, in this case the de-privatization allows for being
fair in procedures even vis-a-vis those (allegedly) unfair. Not only does this mean the
de-privatization can offer the elimination of case backlogs, but it is also able to block the
previously existing cost pathologies. Moreover, no real signs of fiscal functions of the
publicisation have been seen so far (in particular in the first example where there have been
no fining decisions yet and in the third example where the public compensation has been
combined with lower fines or there have been no fines at all) but it must be remembered that
more practice is needed to gain complete information in this regard and draw conclusions.

On the other hand, the publicisation continues to raise concerns. The second example may
lead to the question of whether the right to a fair trial is or not unduly restricted in the case
of the de-privatization understood as the elimination of legal bases for private enforcement
and replacing them with legal bases for public enforcement in administrative proceedings
which are initiated only ex officio. The third example conveys the exciting potential of the
innovative approach for including the public compensation in administrative decisions;
however, it is accompanied by concerns around whether the resolution of civil claims can
be deployed to private or public enforcement, wherever decision-makers consider it more
seamless and cost-effective.

It may be that we will see even more successful examples of the publicisation of civil
matters. There should be, however, not only a growing emphasis on regulatory impact
assessments essential to the policy-making in particular from the perspective of cost-

# Proposal for a Directive of the European Parliament and of the Council on representative actions for the
protection of the collective interests of consumers, and repealing Directive 2009/22/EC, COM/2018/0184
final — 2018/089 (COD).
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efficiency, but also on the compatibility of new solutions with fundamental rights and
principles.
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THE APPLICATION OF THE PRINCIPLE OF
GOOD FAITH ON ADMINISTRATIVE CONTRACTS
FROM THE TURKISH LAW PERSPECTIVE

1. Introduction

The principle of good faith has been recognized as a general principle in contract law in
most of the modern legal systems including German, French and American’s. Black’s
Law Dictionary defines good faith as “a state of mind consisting in (1) honesty in belief
or purpose, (2) faithfulness to one’s duty or obligation. (3) observance of reasonable
commercial standards of fair dealing in a given trade or business, or (4) absence of intent
to defraud or to seek unconscionable advantage.”.! Good faith is usually defined by these
notions; as unconscionability, fairness, fair conduct, reasonable standards of fair dealing,
decency, reasonableness, decent behaviour, a common ethical sense, a spirit of solidarity,
community standards of fairness, honesty in fact.?

Pacta sund servanda is regarded as the main principle that governing contracts since
the Roman times. Pacta sunt servanda requires that the parties to a contract must keep
their words and perform the contract as agreed before. However, sometimes, changing in
the circumstances, which are not attributable to one of the parties, may make performance
of the contracts as promised very difficult for one party. In these circumstances, it is not
honest to expect this party to perform the contract as agreed. Due to the clausula rebus
sic stantibus, changing of the circumstances amends the provisions of contract. Another
principle governing the contracts in Roman law is freedom of contract. Freedom of contract
requires parties to enter into contract and lay down the conditions of contract freely. Parties
to a contract can determine the conditions of the contract freely as long as they acted in
good faith.

The principle of good faith requires parties to act in good faith, which means, in fair and
decent manner by taking into account the other party’s expectations. Good faith restrains
the abovementioned principles because under some circumstances, the contract may be
changed, modified, or even terminated if the changing circumstances obviously disturb
the balance between the parties. Furthermore, where a party is acting contrary to good

! Garner, Brayn A. (Editor in Chief): Black’s Law Dictionary. 8th ed. Thomson West. St. Paul. 2004. 713.
2 Kewy, Troy: Good Faith and the Vienna Convention on Contracts for the International Sale of Goods [CISG].
Vindobona Journal of Commercial Law and Arbitration Issue. 3 (1999) 1, 15-40.
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faith, this party may have to pay the losses of the aggrieved party, which caused his
behaviour.?

Public entities establish legal relationships with private law persons and other public
law persons to conduct public services and for the public interest. For this, while fulfilling
their duties and using their powers, they take unilateral decisions and make transactions.*
Sometimes, the public entities conclude contracts with private law persons to acquire
necessary goods or services in order to run public administration and public services. At first
sight, these contracts are all called as administrative contracts. However, regarding some
legal systems, including the Turkish one, one should distinguish the concept of administrative
contracts from the concept of administration’s contracts. In these legal systems, all the
contracts, whose one of the parties is a public entity, cannot be regarded as administrative
contracts automatically. There are some criteria to qualify a contract as an administrative
contract. In administrative contracts, the public entity holds a favourable position than
the other party and hence, it is usually deemed that these contracts are subject to different
rules, namely administration law, rather than the private contract law rules. On the other
hand, some contracts of public entities are concluded as a result of their capacity to make
legal transactions. These contracts, which are not qualified as administrative contracts,
are named as administration’s contracts. These contracts are purely governed by private
law and the public entity is also subject to private law rules and principles. Moreover,
these contracts to subject to civil judiciary whereas administrative contracts are subject
to judicial review of administrative courts.’

This paper, primarily, deals with the question whether a private law concept, the principle
of good faith, applies to government contracts as a general principle from a comparative
law perspective. In this paper, after presenting the private law principle of good faith and
general information about administrative contracts in comparative law, a discussion will be
made whether good faith can be regarded as a general principle on administrative contracts
with respect to Turkish law. Finally, two public law legal institutions will be mentioned
demonstrating the role of the principle of good faith in administrative contracts.

II. Good faith in general

II.1. Meaning of good faith

Good faithisoriginally oneofbasicprinciples of private law. Good faithand fair dealing represents
the modern expression of the old Latin term bonus pater familias or even bona fides.®

It is possible to come across two kinds of good faith principles in law. First, subjective good faith, which has
to do with knowledge and provides a person to acquire ownership even if the property has been transferred by
a non-owner. Second, objective good faith constituting a standard of conduct which the behaviour of a party
has to conform to, and by which it may be judged. ApaypiN, Eylem: The Principle of Good Faith in Contracts.
Leges, Istanbul, 2014. 1. The focus of this paper is objective good faith.

* GunpAY, Metin: Idare Hukuku. imaj, Ankara, 2015. 183.

> GUNDAY, 2015. 183—184.

The Association of European Administrative Judges (AEAJ): Principles of Good Faith and Fair Dealing and
Legitimate Expectations in tax proceedings. https://www.aeaj.org/page/Principles-of-Good-Faith-and-Fair-
Dealing-and-Legitimate-Expectations-in-tax-proceedings. (10.09.2018.)
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The sources of good faith go back to Roman law.” The latin maxims, venire contra factum
proprium, fides servanda est, bonae fidei negotium, ex iniuria ius non oritur, fraus et
ius nunquam cohabitant, clausula rebus sic stantibus, ex aequo et bono, bona fidem in
contractibus considerari aequum est, nemo auditur propriam turpitudinem allegans, explains
the general notion of good faith.

Good faith, deemed as a necessity in contractual relations, is a basic element, which is
widely accepted and incorporated with many international agreements, besides the national
legislations. The widest concept of good faith requires parties to act in good faith in
negotiations, performance of contract, exercising of rights and breach of contract, moreover,
in the interpretation of contracts.® In addition to this concept, good faith has been used
as a basis of many doctrines on transformation of contract as ‘doctrine of imprevision’ in
French law, ‘doctrine of foundation of transaction’ in German law and ‘clausula rebus sic
stantibus’ in other civil law countries. ‘Clausula rebus sic stantibus’ is a doctrine which has
been internationally recognized as an objective rule of law of nations.” Where there has been
a fundamental change of circumstances which has occurred and which was not foreseen
by the parties at the time of concluding their agreement, it is regarded to force the parties
to obey the clauses of the contract as contrary to good faith."® The principle of good faith
is also the source for pre-contractual liability. For instance, Jhering’s theory of ‘culpa in
contrahendo’ provides that contracting parties are under a duty to negotiate in good faith."

I1.2. Good faith in modern legal systems

There is no general requirement of good faith in English contract law as understood in civil
law systems. Goode states that “London is thought that is the world’s leading financial
centre, the predictability of the legal outcome of a case is more important than absolute
Justice. It is necessary in a commercial setting that businessmen at least should know where
they stand.”" Bridge states, “good faith and fair dealing is an imperfect translation of an
ethical standard into legal ideology and legal rules” and, “good faith is an invitation to
judges to abandon the duty of legally reasoned decisions and to produce an unanalytical
incantation of personal values.”"

See for details ScHERMAIER, Martin Josef: Bona Fides in Roman Contract Law. In: Reinhard Zimmermann —
Simon Whittaker (eds): Good Faith in European Contract Law. Cambridge University Press, Cambridge, 2000.
For good faith in contract performance and enforcement see SpEIDEL, Richard: The Duty of Good Faith in
Contract Performance and Enforcement. Journal of Legal Education 46 (1996) 4, 537.

ManiruzzaMAN, A. F. M.: State Contracts with Aliens the Question of Unilateral Change by the State in
Contemporary International Law. Journal of International Arbitration. 9 (1992) 4, 141-171. 158.

10" ApaypIv, 2014. 8.

Public international law recognises it and United Nations Charter specifically refers to it. Similarly, it is
regulated in UNIDROIT Art. 1.7, 2.15/2,3; CISG Art. 7(1); PECL Art. 2:301. Araypin, 2014. 4.

Goobg, Roy: The Concept of “Good Faith” in English Law. Centro di studi e ricerche di diritto comparato e
straniero diretto da M.J. Bonell Saggi, conferenze e seminari 2. w3.uniromal.it/idc/centro/publications/02goode.
htm-20k (10.09.2004.)

13 Brince, Michael: Does Anglo-Canadian Law Need a Doctrine of Good Faith. Canadian Journal of Business,
9 (1984) 385-425; 412.
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A debate is going on whether English law should adopt a general good faith requirement
in contract law. This debate has been heated recently. After the EC Directives in consumer
law, inevitably, the English law faced the general requirement of the good faith in contracts.™
This made some unhappy. Say, Teubner expresses his thoughts saying that “good faith is
irritating British law”.'s

In Director-General of Fair Trading (DGFT) v. First National Bank plc'® the Court of
Appeal held that the assessment of unfairness was to be done purely by reference to the
legislative scheme. This decision confirms that English law at present seems to be developing
a good faith requirement.'” In Yam Seng Pte Ltd v International Trade Corporation Ltd"
Justice Leggatt expresses that: “the traditional English hostility towards a doctrine of good
faith in the performance of contracts, to the extent that it still persists, is misplaced”."
In Mid Essex Hospital Services NHS Trust v Compass Group UK and Ireland Ltd* the
court made clear that the obligation to act in good faith under a particular provision in a
contract did not extend to all conduct under the contract and “if the parties want to impose
a duty they must do so expressly.”' In MSC Mediterranean Shipping Company S.A. v
Cottonex Anstalt * Lord Justice Moore-Bick stated that: “recognition of a general duty
of good faith would be a significant step in the development of our law of contract with
potentially far-reaching consequences”. The judgment makes it clear that there is still no
general organising principle of good faith in English law.?

Contrary to English law, American law has adopted the principle of good faith as a
general principle governing the contracts. The Uniform Commercial Code Section 1-203
of the Code provides that “every contract or duty within this Act imposes an obligation
of good faith in its performance or enforcement.” Uniform Commercial Code has two
definitions of good faith that apply to contracts for the sale of goods: One general definition;
in Section 1-201(19), ““Good Faith’ means honesty in fact in the conduct or transaction
concerned.” Another one; the special definition, in Section 2—103, ““Good Faith’ ... means
honesty in fact and the observance of reasonable commercial standards of fair dealing
in the trade.” Section 205 of the Restatement (Second) of Contracts provides that every
contract imposes upon each party a duty of good faith and fair dealing in its performance
and its enforcement.

14 BrowNsworD, Roger: Good Faith in Contracts Revisited. Current Legal Problems, 49 (1996) 2 111-157. 112

!5 TrusNER, Gunther: Legal Irritants: Good Faith in British Law or How Unifying Law Ends up in New
Divergences. The Modern Law Review, 61 (1998) 11. 11.

16 Director-General of Fair Trading (DGFT) v. First National Bank plc. The Weekly Law Reports. W.L.R. 2. 2000.
1353.

7 TwiGe-FLEsSNER, Christian: A Good Faith Requirement for English Contract Law? Nottingham Law Journal
9(2000) 1, 80. 84. http://www.nls.ntu.ac.uk/clr/PDF/nlj9 1/080.pdf (10.09.2018.)

'8 Yam Seng Pte Ltd v International Trade Corporation Ltd. High Court of England and Wales Decisions (Queen’s
Bench Division) EWHC. (0B). 2013. 111.

19 Manmup, Sana: Is There a General Principle of Good Faith under English Law? 2016-2017. https://www.
fenwickelliott.com/research-insight/annual-review/2016/principle-good-faith-english-law. (10.09.2018.)

20 Mid Essex Hospital Services NHS Trust v Compass Group UK and Ireland Ltd. Court of Appeal of England
and Wales Decisions (Civil Division) EWCA Civ. 2013. 200.

2 Manmup, 2016-2017.

22 MSC Mediterranean Shipping Company S.A. v Cottonex Anstalt. Court of Appeal of England and Wales
Decisions (Civil Division) EWCA Civ. 2016. 789.

23 Manmup, 2016-2017.
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The principle of good faith is a general principle in German Law. It is regulated in
the sections 157 and 242 of the German Civil Code, the Burgerliches Gesetzbuch (BGB),
which provide that: “Contracts shall be interpreted according to the requirements of good
faith, ordinary usage being taken into consideration.” (s.157) “The debtor is bound to
perform according to the requirements of good faith, ordinary usage being taken into
consideration.” (s.242). This provision has been called a “king” in the Civil Code. It has
been used to provide a moralisation of the entire German law.>* Good faith serves three
basic purposes in German law; to particularize an incomplete contractual obligation by
imposition of secondary duties, to serve as a general internal limitation of legal rights
in case of their illegitimate exercise, and to be used as a tool to interfere in contractual
relations in order to avoid grave injustice.”

The modern version of the ‘clausula rebus sic stantibus’, Oertmann’s theory of ‘the
foundation of the transactions’ based on BGB 242 owes its origin to this corrective function
of good faith. According to this theory, the transaction can be modified or cancelled if its
foundation has changed or disappeared, if the conditions that form the basis of the parties
contractual relationship cease to exist or the party which would be detrimentally affected
by the change in circumstances.”’

The German concept of good faith includes the negotiation stage of the transaction.
Under German law, a party may be liable under the doctrine of culpa in contrahendo.*

Article 1134 of the French Civil Code provides that a contract should be performed in
good faith. Groves states that concept of good faith or ‘bonne foi’ in French law has three
main functions.” Firstly, good faith is the legal basis for the rules relating to the French
doctrine of abuse of rights. Secondly, the courts are developing different types of duties
or obligations based on the general obligation of good faith, that are specific to certain
categories of contracts. Thirdly, good faith has been applied to contracts governed by
public law.*

Italian law contains a general clause on good faith in article 1175 Codice Civile, and
specific clauses on good faith in negotiations (art. 1337) and in performance (art. 1375).
This results in duties of disclosure, of cooperation, of protection of the other party’s rights
and things. These duties are stem from the general principle of good faith.>!

24 Lanpo, Ole: Some Features of the Law of Contract in the Third Millennium http://www.scandinavianlaw.se/
pdf/40-13.pdf (10.09.2018.) 395.

25 EBkE, Werner F — STEINHAUER, Bettina M: The Doctrine of Good Faith in German Contract Law. In: Jack
Beatson — Daniel Friedmann (eds): Good Faith and Fault in Contract Law. Clarendon Press, Oxford, 1995. 171.

26 WHITTAKER, Simon — ZIMMERMANN, Reinhard: Good Faith in European Contract Law: Surveying The Legal
Landscape. In: Jack Beatson — Daniel Friedmann (eds): Good Faith and Fault in Contract Law. Clarendon
Press, Oxford, 1995. 25.

27 EBKE—STEINHAUER, 1995. 180.

28 APAYDIN, 2014. 21.

2 Groves, Kelda: The Doctrine of Good Faith in Four Legal Systems. Construction Law Journal, 15 (1999) 4,
265-287.

30 Groves, 1999. 265-287.

31 CorbEro, Giuditta: Moss Lectures on Comparative Law of Contracts. https:/folk.uio.no/giudittm/PCL_
Voll5 3%5B1%5D.pdf (10.09.2018.)
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III. Administrative contracts
III.1. Meaning of administrative contracts

There is no doubt that contract is originally a private law concept. On the other hand, it
is obvious that public administration must resort to contractual arrangements in order to
acquire necessary goods or services. Thus, contract constitutes a form of administrative
action, from which the parties’ obligations and rights arise.”? At this point, Langrod states that
“all obligations originate in the area of private law and are “transposed”’
or “loaned” to the administrative sphere, either unchanged or with specific
modifications required by the particular needs of public administration.”

It is well expected that the concept of contract is adopted with necessary changes and
modifications by administrative law. In a rough definition, administrative contracts are
the contracts where at least one of the parties is a public entity. As a result of the material
distinction between administrative contracts and administration’s contracts, the doctrine
developed some criteria to differentiate administrative contracts from administration’s
contracts.

“In order for a contract to be considered as an “administrative” one, it must
Sfulfil the following conditions: 1. One of the parties thereto must be a public
authority. 2. The administrative judicial authorities must have jurisdiction to
look into such contracts. 3. It must be related to a public service or be classified
by the law as an administrative contract. 4. It must include an “onerous” clause
or condition from the public law.”*

These are the generally accepted criteria for a contract to be regarded as administrative
contracts.

We, first, witness the concept of administrative contracts in French law.

“The French administration can enter into both administrative contracts
(contrats administratifs) and private law contracts (contrats de droit privé).
The two basic criteria for the former are that the contract relates to a public
service and that the contract reserves exceptional powers to the administration
(it contains clauses exorbitantes du droit commun). Either criterion may suffice
to make a contract ‘administrative’ in character.”

In France, administrative contracts are created either directly by legislation or by the
administrative court (Conseil d’Etat) taking into consideration the subject matter or the
object in each case.’* In French law, the administration can conclude administrative and
private law contracts.

“The French juridical literature argues that, unlike public law contracts, private
law contracts of the administration have two distinctive features: on the one

32 LancRrob, Georges: Administrative Contracts: A Comparative Study. The American Journal of Comparative
Law, 4 (1955) 3, 325-364. 326.

3 LaNGROD, 1955, 327.

34 Sgir, Marie Grace: The Administrative Contract. https:/www.tamimi.com/law-update-articles/the-administrative-
contract/ (10.09.2018.)

3 Bell, John — BoyroN, Sophie — WHITTAKER,, Simon: Principles of French Law. Oxford University Press,
Oxford, 2008. 195-196.

36 LANGROD, 1955. 330.
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hand, they are not related to a public service and thus don’t tackle public
interest, and, on the other hand, they do not include exorbitant terms, and the
administration acts like an owner.”

Hence in French law, public procurement contracts on the construction works such as
roads, bridges, dams and buildings are categorically deemed as administrative contracts
and are subject to administrative law.

French administrative law has inspired many foreign systems. Emerging from French
system, we observe a kind of dual legal system in European continent.® It is evident that
administrative law has developed a parallel system to private law in European legal systems.
As a result of this approach, we observe a separate courts system, which have been dealing
with either administrative disputes or other legal disputes. In many European countries,
administrative courts establish a separate judiciary for instance, France, Germany, Turkey,
and Hungary etc.

The French administration law has a great influence on the Turkish administration
law too.

“At the time of late Ottoman Empire and early Turkish Republic era, Turkish
administrative law was formed by the penetration of continental French
administrative law institutions, concepts, codes and doctrine. Turkish state
structure and administrative judicial system was highly affected by the French
system. Even today, Turkish administrative law keeps its tie with French law.
The French layer of Turkish administrative law includes the Conseil d’Etat, the
Cour des Comptes, the Tribunal des Conflits, some financial organisations, the
system of autonomous provincial and local administration and administrative
tutelage.”

In Turkey, there is a duality between judicial (law and criminal) courts and administrative
courts like it is in France. Differently from ordinary courts, Turkish administrative courts
deal only with the problem of legality of public administrations’ acts and actions.

In the Turkish administration law, some contracts are directly qualified as administrative
contract by an Act or a regulation. Where there is no such clarity,” there are three main
criteria to qualify a contract as an administrative contract. Firstly, at least one of the parties
to the contract must be a public entity. Indeed, if the other requirements are fulfilled, there is
no reason to classify the contracts between two public entities as administrative contracts.*!
Secondly, subject of the contract must be about the conduct of a public service. Finally, the
contract may give powers to the public entity which includes exorbitant terms and exceeds
the boundaries of a private law contract.

37 Pascariy, Liana: The Distinction of the Administrative Contract from other Types of Contracts. The Annals of
the “Stefan cel Mare” University of Suceava. Fascicle of The Faculty of Economics and Public Administration,
10, (2010) 408413; 408. On the page 409 of the paper, the author lists twelve criteria which identifies the
nature of administrative contracts characteristics.

3% LANGROD, 1955. 344.

3 Orucu, Esin: Conseil d’Etat: The French Layer of Turkish Administrative Law. The International and
Comparative Law Quarterly, 49 (2000) 3, 679-700; 679.

4 Oriicii claims that the both the administrative courts and the Constitutional Court have always been eager to
expand the definition of the term “administrative contracts.” Oruct, 2000. 692.

4 GozuBUYUK, Seref — Tan, Turgut: Idare Hukuku Cilt I Genel Esaslar. Turhan, Ankara, 2016. 484.

42 GuNDAY, 2015. 185-187. GozLER, Kemal — KapLan, Giirsel: Idare Hukuku Dersleri. Ekin, Bursa, 2017. 456.
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Administrative contracts grant some extraordinary rights to the public entity, which
cannot be usually seen in a private law contract. For instance, the public entity has a right
to control and direct the contractor. Moreover, the public entity has a right to impose a
sanction on the contractor. Furthermore, the public entity has a right to make changes or
modifications on the contract by its own unilateral decisions. Finally, the public entity may
have a right to terminate the contract for the sake of public interest.*

Before explaining the types of administrative contracts, one must remember the
discussion on the administrative contracts and administration’s contracts distinction. On the
latter, the public entities are on the equal terms with the other party contrary to the former.

Differing from the French Law, in Turkish law, public procurement contracts on the
construction works such as roads, bridges, dams and buildings are categorically deemed
as administration’s contracts and hence, naturally private law contracts.* They are not
regarded as administrative contracts. As a result of this understanding, such contracts are
governed by private law, specifically Turkish Civil Code and Turkish Code of Obligations.
Gozler and Kaplan lists of these contracts as: public procurement contracts, subscription
contracts such for gas, electricity or water, build-operate-transfer contracts and public-
private co-operation contracts for health institutions.* These contracts are listed among
the Turkish government and public entities’ private law contracts.

Administration’s contracts have three different features than the administrative contracts.
Firstly, they are not governed by the administrative law but by the private law. Second,
where there is a dispute arising from these contracts, it is tried before the civil courts and
not before the administrative courts. Finally, in administration’s contracts, public entity
and private law persons are on equal terms, whereas, in administrative contracts, public
entities are given powers by the contracts containing exorbitant terms rather than the rules
of private law.*

II1.2. Types of administrative contracts
1I1.2.1. Public service concession agreements

Public service concession agreement is a contract concluded between a public legal entity
and a private law person, which requires and entitles a private law person to establish
and run for a determined period of a public service in return for the payment of the
service users to their own profit and loss.”” The concessionaire makes investment to run
the public service given to himself, runs at his own risk, collects the fees from the users
of this service and hands over the facilities to the government at the end of the contract
term. Usually, the contract term lasts about fifty years. The public service is run on the
terms defined by the contract and the charter drafted by the government’s unilateral

3 GozLER—KAPLAN, 2017. 502—-507. GozuBUYUK—TAN, 2016. 536-539.
# GozLER—KAPLAN, 2017. 456.

4 GozLER—KAPLAN, 2017. 456-457.

4 GozuBUYUK—TAN, 2016. 482-495.

4T GozLER—KAPLAN, 2017. 460.
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will. The concessionaire either accepts the terms and conclude contract or refuses the
concession.*

French doctrine defined the concession contract as having as main objective the
assignment of the public service to the concessionaire. The object of the contract, however,
can be the performing of operations required for that service, these being considered public
works, “as they are performed on property meant to ensure the functioning of the public
service”.#

111.2.2. Public borrowing contracts

Public borrowing contracts means a contract concluded for taking loans from private law
persons and issuing government securities in order to cover budget deficit, liquidity deficit
and public debt refinancing and investment project financing; as well as issuing guaranties
and counter-guaranties. This can be done by issuing bonds and stocks. These contracts are
considered as administrative contracts as they give some rights and powers to the public
entity, which can be deemed as exorbitant terms rather than the rules of private law. For
instance, these bonds are non-sizable. Under some certain circumstances, these bonds and
stock may function as money.*

111.2.3. Administrative Employment Contracts

Usually, the public legal entities conduct their duties with civil servants and there would
not be a contract between the civil servants and the public entity. It is not a contractual
relationship but a statutory one.

On the other hand, the public entity may need employing workers in order to run a
public service. Hence, employment contracts are concluded between a public legal entity
and a person in order to enable the public authority to employ a person as a contracted
worker. If the regulation which empowers the public entity to make such contracts qualifies
these contracts as administrative contracts, they are called as administrative employment
contracts and subject to administrative law.

IV. Good faith in administrative contracts

IV.1. General overview

An administrative contract has at least two parties; a public entity and a private law person
or persons. It is well established that the private law person has a duty to act in good faith

* GozLEr—KaPLAN, 2017. 460.

# In French doctrine, the classification of administrative contracts distinguishes between public works and
public services concession contracts, indicating that the remuneration of the exploiting entrepreneur is ensured
from the taxes received by the users of the work. Martel, Catalina G.: Differences between the Concession
Contract of Public Services and other Contracts. Bulletin of the Transilvania University of Brasov Series VII
Social Sciences Law, 6 (2013) 55, 158. http://webbut.unitbv.ro/BU2013/Series%20VII/BULETIN%20V11%20
PDF/26%20Matei.pdf (10.09.2018.)

30 GozLER—KAPLAN, 2017. 462.
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while using the rights or performing the undertakings as mentioned above. The discussion
on the matter is focussed whether the public entity is under such duty when using the rights
or performing the undertakings arising from a contract.

A strong assertion is witnessed in Shalev’s article, which reads that the public authorities
are also under the duty to act in good faith. She states that

“The duty of a public authority to act in good faith towards the citizen is
unquestioned. The State, its authorities and its employees are trustees of the
public, and as such they are obligated to treat the citizen fairly and in good
faith, and to refrain from behaving arbitrarily towards him. The duty to act in
good faith applies to the public authorities at all times, in all places, in every
capacity in which it acts whether as sovereign or fiscus and in every sphere of
its activity, whether private or public.”'

“The public authority at all times acts under the uniform substantive law that governs
its activity, and this law undoubtedly includes the authority’s duty to act in good faith
towards the citizen.”

The governments are also under the implied duties originated from the principle of
good faith. The implied duties of the government include the implied duties not to hinder
performance and to cooperate, the implied duty to provide adequate specifications, the
implied duty to disclose superior knowledge, and the implied duty to terminate with
reasonable discretion.” Some authors specifically states that every government contract
contains implied duties, such as the duty to cooperate and the duty of good faith and fair
dealing.*

IV.2. In comparative law

It is also observed that it is well accepted that the public authorities have to act in good
faith in the EU law. Having explained that “the European Courts have developed a number
of general principles of EU law which have their origin in private law. They have been
developed in a public law context.” Hartkamp mentions the principle of good faith as a part
of primary EU law.* In the EU law, the Council Directive 2014/24 on public procurement
article 72 (Modification of contracts during their term) is an indication of good faith in
this document. Similarly, Article 42 (Modification of contracts during their term) of the
Directive 2014/23 on the award of concession contracts is an example of the good faith
applications in the EU law. In this context, Pascariu suggests that the principles of freedom

31 SnALEv, Gabriela: Good Faith in Public Law. Israel Law Review, 18 (1983) 127-134; 127.

32 SHALEv, 1983.131.

3 Toomey, Daniel E. — Fisner, William B. — Curry, Laurie F.: Good Faith and Fair Dealing: The Well-Nigh
Irrefragable Need for a New Standard in Public Contract Law. Public Contract Law Journal, 20 (1990) 1,
87-125.109.

3 NEELEY, Steven A.: Can The Government Contract around the Duty of Good Faith and Fair Dealing? https://
www.contractorsperspective.com/contract-administration/contracting-around-good-faith-and-fair-dealing/
(10.09.2018.)

55 Hartkamp, Arthur S.: The General Principles of EU Law and Private Law: Rabels Zeitschrift fiir auslédndisches

und internationales Privatrecht / The Rabel. Journal of Comparative and International Private Law, 75 (2011)
2, 241-259; 255-256.
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of contract and good faith should be adaptive in the administrative contract as general
principles, composed of negotiated clauses and regulatory clauses, as long as the public
interest prevails.*

A research group called as ReNEUAL issued ‘Model Rules on EU Administrative
Procedure’” which includes a general duty of good faith for the public authorities in
administrative contracts. Its fourth Book headed as Contracts states that “Section 2: EU
contracts governed by EU law Subsection 1: Execution and performance IV-26 Good faith
and fair dealing (1) The contracting parties have a duty to act in accordance with good
faith and fair dealing when performing an obligation, exercising a right to performance,
pursuing or disputing a remedy for non-performance, or when exercising a right to terminate
an obligation or the contractual relationship. (2) The duty under paragraph (1) may not be
excluded or limited by contract.”

While Groves lists the functions of good faith in French law, she states

“differing from other systems’ concept of good faith, good faith has been applied
to contract governed by public law, which applies to contracts between a
private entity and a public body.... This is based on the ideal of the continuity of
public service which justifies the variation of a contract to enable its continued
performance, albeit under altered circumstances.”

Here, she mentions the theory of imprevision. It is clear that good faith applies to
administrative contracts in French law.

In Hungary, the public authorities are clearly under the duty to act in good faith.
Hungary Act CXLIII of 2015 on Public Procurement, Article 2. 1.% states that “...3. In
the course of procurement procedures, contracting authorities and economic operators
shall act in compliance with the principle of good faith and fair dealing. The abuse of
rights is prohibited....”

In Greece, Kaltsa and Kourtesi, while discussing if the private law principles apply to
the administrative contracts, they state

“Despite the existence of specific statutory provisions, courts often have recourse
to private law principles when the need arises to intervene in public contracts.
This is achieved by using Articles 197, 200, 288 and 388 of the Civil Code, which
define the general principles of private law transactions. The general principles
are that good faith and transactions usage (i.e. established commercial practice)
should be shown in the negotiation phase (Article 197), during execution of the
contract (Article 288) and also in interpreting the contract (Article 200). Article
388 provides for a specific application of the above-mentioned provisions in

3¢ Pascariv, Liana: The Opportunity of a European Administrative Contract Law. European Journal of Law and
Public Administration, 3 (2016) 1, 105-113; 110.

57 Ausy, Jean-Bernard — MIRSCHBERGER, Michael — ScHRODER, Hanna — SteLkENs, Ulrich — ZiLLER, Jacques:
ReNEUAL Model Rules on EU Administrative Procedure Book IV — Contracts. 2014.168 http://www.reneual.
eu/images/Home/ReNEUAL-Model Rules-Compilation BooksI VI 2014-09-03.pdf (10.09.2018.)
GRrOVES, 1999. 265-287.

In Hungary, in accordance with the Act I of 2017 on the Code of Administrative Litigation Section 4. par. 7. 2.
“administrative contract means a contract, or an agreement concluded by and between Hungarian administrative
organs to perform a public function, as well as contracts defined as such by an Act or government decree.”
The public procurement contracts concluded under the Act CXLIII of 2015 on Public Procurement are not
classified as administrative contracts. In our classification, they are deemed to be as administration’s contracts.
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case of an unexpected change of circumstances, following the conclusion of
the contract, which would endanger the proper functioning of the contract....
Following this line of argument, courts have transposed and applied these private
law provisions in administrative contracts, primarily in disputes concerning
the revision and re-evaluation of contractual consideration. The way in which
the above — mentioned principles are implemented in administrative contracts
is none the less on a different and constantly evolving basis.”*

Later Act 1414/1984 was introduced in Greece, which specifically excludes the revision
of contracts by recourse to Articles 288 and 388. However, this did not prevent the Greek
judges from applying the good faith on the administrative courts.

“Despite this new law, the courts continued to apply the private law rules, on the
ground that it would be contrary to the constitutional principle of equality not
to do so. Thus the courts intervened to revise contracts, even where the terms of
the contract specifically excluded this, where good faith and transactions usage
required a revision in the event of an unforeseeable change of circumstances.”®'
In common law,
“taken together the Commonwealth cases show that in circumstances typical of
construction procurement, the process is regulated by contract law. The implied
terms include a term that the owner must treat all tenders equally and fairly, that
the tender process will be conducted honestly and not unconscionably, which
collectively may be described as an obligation of good faith or fair dealing.”®

For instance, the government must exercise termination for convenience clauses in
good faith.

In American law, the federal common law recognizes the implied duty of good faith
and fair dealing in government contracting. It is said that “the norm of good faith and
fair dealing is valid and binding on government actors or corporate office holders in the
same way that a constitutional norm or a rule of corporate law does.”* As in one of the
Supreme Court’s decision stated “When the United States enters into contract relations, its
rights and duties therein are governed generally by the law applicable to contracts between
private individuals.”® The principle of good faith and fair dealing prohibits unreasonable
exercises of contractual discretion by the government.®® Moreover, the implied duty
of good faith and fair dealing requires the parties to cooperate in performance and not

0 KaLtsa, Anastasi — Kourtest Thomi: The Implementation of Private Law Principles in Administrative Contracts.
European Public Law, 6 (2000) 3, 322-325; 323.

1 Kartsa—KourTest, 2000. 324.

2 CraiG, R.W.: Good Faith or Fair Dealing in Construction Procurement https://www.irbnet.de/daten/iconda/
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act in a way that destroys the other party’s reasonable expectations of the benefits provided
by the bargain.”

In Canadian Law, the requirement of good faith is a general principle in public law®®
and the public authorities have to act in good faith regarding the public procurement
contracts. Brindle states that “a bid contract will invariably contain an implied term that
the owner must act fairly and in good faith in the tendering process. The duty is one of
procedural good faith.” ® In Canadian Law, the duty to act in good faith and in a manner
that maintains and promotes the integrity of the public tendering system is mentioned as
an interest considered by courts.” In Boulis v. MMI decision, the duty to act in good faith
is mentioned as one of the restrictions on the use or non-use of discretionary powers in
administrative law.” In Olympic Construction Ltd. v. Eastern Regional Integrated Health
Authority,” the Newfoundland and Labrador Supreme Court reviewed two separate tender
projects and noted that the duty to act in good faith, which in a manner maintains and
promotes the integrity of the public tendering system, is among the competing interests
and then found that Eastern Health breached its good faith performance of contractual
obligations.™

In Australia, if the contract does not include an express provision, the case law that
has developed that the duty of good faith will be implied since the landmark decision of
Renard Constructions (ME) Pty Ltd v Minister for Public Works.” In this case, the court
considered that there was a strong case for accepting a good faith obligation similar to
that in Europe and the United States. It is concluded that the requirement to act reasonably
and honestly was implied because the rules laid down for implication of terms had been
satisfied.” In some contracts, the government includes an express provision to its contracts to
a requirement for both parties to act in good faith.” It is apparent that objective standards of
fairness and reasonableness now exist in Australian administrative law unlike in the United
Kingdom.” In Australia, with a simple explanation, good faith requires that administrative

7 Tucker, James: A. O Ye of Little Faith: Breaching the Duty of Good Faith and Fair Dealing While Complying
with the Express Terms of a Government Contract. https://www.lexology.com/library/detail.aspx?g=21a8£20f-
bd94-425¢-b353-1172081e9b43 (10.09.2018.)

8 GRrey, J. H.: Discretion in Administrative Law. Osgoode Hall Law Journal. 17 (1979) 1, 107-132; 128.

% BrinpLE, Derek A.: Procurement and the Duty of Good Faith. http:/www.jml.ca/wp-content/uploads/
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decisions are made honestly and conscientiously in the administrative law,” as the result
of the policies including the requirement that government act with fairness, integrity and
impartiality in its commercial dealings.”

IV.3. Turkish law perspective

Initially, it is essential to remember that public entities in Turkish law may conclude
contracts subject to the private law called as administration’s contracts including public
procurement contracts. These contracts are subject to the rules and principles of private
law. It is well established by court decisions that the Turkish Code of Obligations should
apply to these contracts.® Hence, both parties, the public entity and the contractor, are
doubtlessly under the duty to act in good faith as required by the article 2 of the Turkish
Civil Code. It reads as follows

“B. Scope and limits of legal relationships

1. Acting in good faith

1 Every person must act in good faith in the exercise of his or her rights and

in the performance of his or her obligations.

2 The manifest abuse of a right is not protected by law.”

As for the administrative contracts, whether the principle of good faith applies on the
administrative contracts subject to administrative law is to some extent ambiguous in
Turkish law. Whether a public authority is under a duty to act in good faith under these
contracts has almost never been thoroughly discussed so far. It is a fact that there is not
an explicit rule in Turkish law requiring the public authority to act in good faith and fair
dealing. Indeed, in Turkish administrative law, there is an assumption that every single
administrative act, process or conduct is legal as long as it is challenged at the administrative
court and decided the otherwise by the administrative court.

In administrative contracts, the public legal entity has a right to alter the other party’s
obligations under the contract by its unilateral decisions. It is a well-established principle
in administrative law.?' On the contrary, this is completely unacceptable in private law.
Consequently, where the public legal entity is in default, the private law person does not
have a right to refuse to submit its performance. In other words, it cannot make a plea for
the non-performance.® The private law person can only claim for the loss. Moreover, the
public legal entity has a right to impose a sanction on the private law person including a
pecuniary penalty, force for the performance and termination of the contract. These rights
and powers are inexplicable with the duty to act in good faith.

Gozler and Kaplan, when listing the administration’s obligations arising from the
administrative contracts, state that the administration should protect the other party of

547. https://www.adelaide.edu.au/press/journals/law-review/issues/36-2/alr-36-2-ch09-buchan-gunasekara.
pdf (10.09.2018.)

78 BUCHAN—GUNASEKARA, 2015. 559.

7 NOLEN, 2004. 3.

80 GozLER-KAPLAN, 2017. 456.

81 GirrrLi, Ismet — Berk, Kahraman — BiLGen, Pertev — Akgiiner, Tayfun: /dare Hukuku. Der, Istanbul, 2015.
1343.

82 GiriLi-Berk-BiLGen—Akgiiner, 2015. 1343,
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the contract and comply with the financial balance of the contract.®* Kaplan writes that
in case of a breach of an administrative contract, only the party who has acted in good
faith may claim the termination of the contract.* On the other hand, Alamur states that
in administrative contracts only the other party is under the duty of performance in good
faith, not the public authority.®® When she lists the private law principles applying the
administrative contracts such as theory of imprevision and force majore, she does not
mention the principle of acting in good faith particularly.

Public legal entity’s privileges come with a price indeed as a result of the principle of
the Fait du Prince. Every single amendment in the administrative contracts called as Fait
du Prince. However, if the public legal entity aggravates the contract for the other party
and impairs the financial balance of the contract, it should pay for the difference caused
by its actions, orders and decisions. However, if the financial balance of the contract is
impaired by the unforeseen causes, the theory of imprevision applies in French and Turkey,
doctrine of foundation of transaction applies in German legal families as a result of clausula
rebus sic stantibus.

In conclusion, in the light of the above explanations, it may be inferred that although the
good faith may have some specific applications in Turkish administrative law, the public
entity is not a general duty to act in good faith with respect to administrative contracts in
Turkish law.

IV.4. Functions of good faith in administrative contracts

1V4.1. The presumption of good faith

It is widely accepted principle that where questioned, the government is presumed to act in
good faith in the performance of its contractual duties unless the otherwise is proved by a
court decision.*® Toomey, Fisher and Curry assume that the presumption of a governmental
higher standard of conduct is viewed, perhaps, as a necessary barrier against an avalanche
of indiscriminate claims.*

1V.4.2. The theory of imprevision

The maxim of omnis conventio intellegitur rebus sic stantibus, according to which all
conventions are considered valid if the circumstances under which they were concluded

83 GozLer-KaPLAN, 2017. 502. The authors mentions a French Conseil d’Etat’s decision stating that when
examining the illegality of the contract, the judge should take the parties’ duty to act in good faith into account. 525.
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Ilgili Yeni Hukuki Gelismeler. Dicle Universitesi Hukuk Fakiiltesi Dergisi. 21 (2016) 1-35; 16.
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gov.tr/Ulusal TezMerkezi/tezSorguSonucYeni jsp (10.09.2018.). The same approach Cakrak, Recep — ILDES,
Samet: Kamu Hukuku ve Ozel Hukuk Agisindan Diiriistliik Kurali ve Uygulama Alani. https:/www.jurix.
com.tr/article/4373# 24/27 (10.09.2018.)

86 MacmaHoN, 2014.

8 Toomey-Fisuer—CUrRrY, 1990. 91.Toomey—Fisner—Curry lists the court decisions expressing this principle
in US case law on the same page footnote 13.
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remain unchanged is the origin of the theory of impresivision.® This theory originated
form the French law has affected many legal systems all over the world. Here, we will
make our explanations regarding the Turkish law, the writer of this paper’s home country.

The theory of impresivision has been generally recognised in administrative law since
the well-known ‘Gaz de Bordeaux’ decision. In Turkey, the administrative courts have
consistently recognised a revision of the contract on the basis of unpredictability.* On the
other hand, Turkish Code of Obligations art. 138 regulates excessive onerosity, the legal
institution for the adaption of contract upon the unforeseen changed circumstances. TCO
art. 138 says

“the parties during conclusion of the contract arises due to a reason not caused
by the obligor and if the present conditions during conclusion of the contract are
changed to the detriment of the obligor to such an amount as to violate principal
honesty and if the obligor has not discharged his debt yet or has discharged his
debt by reserving his rights arising from excessive difficulty of performance, the
obligor shall be entitled to demand from the judge the adaptation of contract
to new provisions, and to withdraw from the contract when such adaptation is
impossible. In contracts including continuous performance, the obligor shall, as
a rule, use his right to termination instead of right to withdraw. This provision
shall also apply to the debts in foreign currencies.”

This article does not apply to administrative contracts.

In Turkish administration law, there is no such explicit regulatory rule in the Codes
about the theory of imprevision. It is formed and applied by the decisions of the Council
of State. In accordance with the principles set by this court, there are three conditions
for the application of the theory of imprevision. Firstly, during the formation of the
contract, the parties to a contract should not foresee or expect the incident that changes
the financial situation of the contract. In general, these circumstances can be listed as
natural disasters, such as drought, flood, earthquake; administrative measures such as the
prohibition or restriction of imports or exports; and other restrictions of trade, changes
in the system of prices, tariff changes and administered prices, changes in standards,
and economic changes such as an extremely large and sudden fall or jump in prices.”
Secondly, these incidents must be beyond the will of the parties and is of temporary
nature. Otherwise, parties to a contract might claim the termination of the contract due to
the application of force majeure administrative. Finally, these unforeseen incidents should
change the circumstances regarding performance of the contract severely.” Unless, the
performance of the obligation would be “excessively onerous for one party or if under such

8 CionGaru, Emilian: Theory of Imprevision, a Legal Mechanism for Restoring of the Contractual Justice.
https://ac.els-cdn.com/S1877042814048599/1-s2.0-S1877042814048599-main.pdf? tid=fda7de14-42a8-4746-
bb6a-e22aa44679f3&acdnat=1543494415 1278ebe64£538021106965ac36cdbf22. (10.09.2018.)
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Binding Force of Contracts: Renegotiation, Rescission or Revision. Springer, 2016. 13.
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circumstances a party would suffer an excessive loss”,”> amendment of the contract cannot
be claimed.

With the fulfilment of these requirements, the contract is no longer applicable as agreed.
Where the parties cannot reach an agreement between themselves, the court determines
the rules which would apply on the contract during these unforeseen incidents. However,
differing from the private law, that does not mean that the administrative contract has
been terminated. The essence of the contract is still in force and is functional. The private
law person has to continue to submit its performance of contract and the public authority
should preserve the balance of the financial structure of the contract and compensate the
loss. This is the consequences of the principle of Fait du Prince.”

In Turkish private law, in case of such incidents, the obligor shall be entitled to demand
from the judge the adaptation of contract, and to withdraw from the contract when such
adaptation is impossible.

V. Conclusion

Since Roman times, the principle of good faith is regarded as a requirement in contractual
relations. It is widely accepted and incorporated with the legal systems all over the world.

As shown above, the recent approach in administrative law clearly states that the public
entities should act in good faith in every act, conduct and contract. However, whether the
principle of good faith applies to administrative contracts stirs controversy.

Firstly, it is apparent that in some legal systems including Turkish law some certain
public administration’s contracts are subject to private law. It is unquestioned that both
parties whether public entity or private law person have to act in good faith in these types
of contracts.

Secondly, regarding the administrative contracts subject to administrative law and
administrative judiciary, the answer is still not straightforward. The comparative law reveals
that the recent approach in the administrative contract validates that the principle of good
faith applies on the both parties to an administrative contract. Mostly, this is done by court
decisions. However, some latest legislation evidently includes provisions setting the good
faith as a principle in administrative contracts. On the other hand, the classic approach
requires only the private law persons to act in good faith. That is also true regarding the
current Turkish law. Regardless of the approaches, the principle of good faith has two
mostly accepted applications in administrative contracts: the presumption of good faith
and theory of imprevision.

It should not be forgotten that instituting a uniform government standard of good faith
and fair dealing in parity with the private law standard has the advantage of bringing the
contractual duties of the government into balance with those of private parties.*

However, if the classical view is accepted, which is well explained by Mewett as

“The administration is the guardian of the interests of the public and every
contract entered into by it, which is administrative in nature, has, for its objects,

92 PuvACA-MIHELCIC-GRGIC, 2016. 93.
9 GIRITLI-BERK-BILGEN—AKGUNER, 2015. 1348., GozLER—KAPLAN, 2017. 513.
% TooMEY—FIsHER—CURRY,1990. 125.

69



EYLEM APAYDIN

the performance of some service in the interests of the public. But no contract
can ever deprive the administration of the power and the duty to take any
steps which are necessary for the protection of the public interest. Although,
therefore, an administrative contract contains all the terms of the contract,
and all the rights and duties which are contractual in nature, the terms of
the contract alone are not sufficient to determine all the rights and duties
which are imposed upon the parties. (...) From the regulatory Powers of the
administration arises its right to act in the interests of the public and, where
necessary, terminate the contract, direct the mode of performance, or modify
the contractual specifications in some way.””

it would be difficult to defend that principle of good faith applies to the public entities
party to an administrative contract unquestionably. The classical dominance of public
authorities may seem to overrule the principle of good faith in order to serve the public
interest best.

To sum up, the discussion on this paper requires the acceptance of the fact that “the
theory of administrative contracts remains vague, irresolute, even at times erroneous.” In
this context, it is anticipated that the principle of good faith keeps extending its application
area over the administrative contracts.
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PUBLIC FORMS OF DISSEMINATION AND PROTECTION
OF MUSICAL INHERITAGE OF CULTURE

I. Cultural issues in legal regulations — general information

Issues related to culture are taken into consideration both at the level of national, international
and European Union law. It is worth to emphase that, in accordance with the introduction
to the EU Treaty, the initiative to create the European Union (EU) was inspired by, among
others, the cultural inheritage of Europe, from which have developed the universal values
of the inviolable and inalienable rights of the human person, freedom, democracy, equality
and the rule of law?. In turn, the Treaty on the Functioning of the European Union® under
title X7II Culture in Article 167 proclaims that the EU shall contribute to the flowering of
the cultures of the Member States, while respecting their national and regional diversity
and at the same time bringing the common cultural heritage to the fore. European Union
shall take cultural aspects into account in its action under other provisions of the Treaties, in
particular in order to respect and to promote the diversity of its cultures. Accorting to those
provision of the Treaty on the Functioning of the EU, action shall be aimed at encouraging
cooperation between Member States and, if necessary, supporting and supplementing their
action in the following areas:

— improvement of the knowledge and dissemination of the culture and history of the

European peoples,

— conservation and safeguarding of cultural heritage of European significance,

— non-commercial cultural exchanges,

— artistic and literary creation, including in the audiovisual sector.

It should be emphasized, that in the process of constitutionalisation of EU law, which aims at
adopting the “Constitution for Europe” there are references to EU symbols such as: anthem, flag
and motto. Notratified by all UE Member States, Treaty establishing a Constitution for Europe*in

ORCID No0:0000-0002-4786-4872.

Consolidated version of the Treaty on European Union. OJ C 326, 26.10.2012.13-390.

Consolidated version of the Treaty on the Functioning of the European Union. OJ C 326, 26.10.2012. 47-390.
The Treaty establishing a Constitution for Europe was adopted by the European Council on 18" June 2004 and
signed in Rome on 29" October 2004. OJ C 310/1, 16.12.2004. Also look at: Projekt Traktatu ustanawiajacego
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Article -8 “Symbols of the Union” states, that anthem of the Union comes from “Ode to
Joy” from the 9" Symphony of Ludwig van Beethoven. In turn, in the ratified Treaty of
Lisbon of 13" December 2007, provisions on the common european anthem are contained
in Declaration No. 52 on the symbols of the EU. In this Delegation, countries such as:
Belgium, Bulgaria, Germany, Greece, Spain, Italy, Cyprus, Lithuania, Luxembourg, Hungary,
Malta, Austria, Portugal, Romania, Slovenia and Slovakia declared that, the anthem “Ode
to Joy” from the 9" Symphony by Ludwig van Beethoven, is for them symbol that express
the sense of community of EU citizens and their relationship with the Union.

What is more, EU as well as the Member States shall foster cooperation with third
countries and the competent international organisations in the sphere of culture, in particular
the Council of Europe. Broadly understood cultural issues are taken in diverse EU legal
acts® and various types of international conventions. To the basic international legal acts
— in this respect belong

— include, among others:

— European Cultural Convention drawn up in Paris on 19 December 19547,

— UNESCO Convention on the Protection of Intangible Cultural Heritage drawn up

in Paris on 17" October 2003%;
— UNESCO Convention on the Protection and Promotion of the Diversity of Cultural
Expressions, drawn up in Paris on 20" October 2005.°

The concept of the term “culture” does not have a legal definition. This term derives
from Latin (cultura) and was originally referred to farming or animal husbandry. The term
was supposed to indicate transformation of the natural state of nature itself into a more
useful condition for man. The term cultura for identification of intangible phenomena was
used for the first time by Cicero in his work of Disputationes Tusculanae. The thinker
defined term cultura animi (cultivation of the mind) as a nurturing and perfecting higher
idea. In modern meaning this concept was used in 1688 by Samuel Pufendorfin his work
De iure naturae et gentium. The term cultura and cultura animi used by him concerned all
inventions introduced by man, eg. social institutions, language, morality. Generalizing, one
can assume, after Jan Pruszynski, that “culture is both the whole of spiritual, intellectual
and material achievements created by the effort of individuals and human communities,
preserved and perpetuated, as well as the attitude to its elements”". The basic construction
element of the terms: ‘cultural heritage’, ‘national, European and world cultural heritage’
is the concept of culture. It should be noted, that these concepts are interrelated in such a

Konstytucje dla Europy (nieratyfikowany). http://www.europarl.europa.eu/about-parliament/pl/in-the-past/
the-parliament-and-the-treaties/draft-treaty-establishing-a-constitution-for-europe (10.10.2018).

5 Journal of Laws of 2009/203, item no 1569.

Regulation of the European Parliament and Council (EU) No 1295/2013 of 11" December 2013 on “The

Creative Europe (2014-2020) program” OJ L 347, 20.12.2013. 221-237; Decision No. 445/2014/EU of the

European Parliament and Council of 16™ April 2014 on the Union action for European Capitals of Culture for

2020-2033. OJ L 132,3.5.2014.1-12.

7 Journal of Laws of 1990/8, item no 44.

8 Journal of Laws of 2011/172, item no 1018.

° Journal of Laws of 2007/215, item no 1585.

10 PruszyNski, Jan: Dziedzictwo kultury Polski — jego straty i ochrona prawna, V. 1, Kantor Wydawniczy
Zakamycze, Krakow 2000. 400.
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way, that the Polish cultural heritage contributes to the common European heritage, which
in turn is a part of the world’s cultural heritage. The concept of heritage, as well as the
concept of culture, is a very broad concept with an indeterminate semantic scope. It can
be stated, that the concept of heritage consists of all material and spiritual achievements
of a given nation. It means all goods created or accepted as their own by a given nation.
The heritage of national culture is an important element in shaping the national identity.
The Constitution of the Republic of Poland (Constitution)' refers to cultural values and
the public duty to take care of national heritage. According to the Constitution, national
heritage (national cultural heritage) and cultural goods, which are the source of national
identity, are subject to special legal protection and should be disseminated on special
terms. According to the introduction of the Constitution the culture of the Polish Nation
is rooted in the Christian legacy and human values. Poland has pledged to pass on to
future generations all that is valuable for over a thousand years of polish achievements.
This public-law obligation regarding cultural goods, which are the source of the Polish
Nation’s identity, its duration and development, refers to citizens living both in the country
and abroad. The basis for activities aimed at safeguarding national heritage indicated in the
Constitution of the Republic of Poland, as well as creating conditions for dissemination
and equal access to cultural goods, is to ensure safety and appropriate state of preservation
of historical relics. In the opinion of Pawef Sarnecki, “the relevant undertakings should
be considered as primary goals and with the highest significance, exceeding in general
terms even the introduction to the Constitution.”"

The provision of Article 5 of the Constitution pointing to the requirement to “protect
national heritage” is a program-based provision, that requires all public authorities to
participate in the indicated activities, by means of all their competences. This provision of
the Constitution, due to its generality, appoints only a nationwide responsibility of public
authorities. The obligation to “protect national heritage” is understood in literature as a
requirement to protect all material and spiritual factors in the history of the Polish state
and society, testifying to its identity, an equal position among other nations, as well as
a source of further development. National heritage consists of elements of history, from
which Polish society can be proud, but also those elements that are not cherished if they
can contribute to social education. The legacy of previous generations is now becoming a
common element, not only for the Polish Nation, but for an increasingly integrated European
and international community. Guarding of this heritage, in the meaning of ‘preservation,
security’, allows for joint participation in civilizational and cultural achievements."* The
activities of public authorities aiming to preserve valuable achievements of the past must
be varied, so that they meet the needs of contemporary recipients of culture, and also take
into account economic conditions existing at a given moment.

It should not raise any doubt, that music is an important element of intangible national
heritage. To the national, european and world heritage resources belongs primarily an official
anthem of individual countries. Musical compositions that are an official anthems (hymns)

" Act of 2 April 1997 the Constitution of the Republic of Poland, Journal of Laws of 1997/78, item no 483.

12 SarNECk1, Pawet: Komentarz do art. 5 Konstytucji RP. In: Garlicki, Leszek, Zubik, Marek (eds.): Konstytucja
Rzeczypospolitej Polskiej. Komentarz. Tom 1, Wydawnictwo Sejmowe, Warszawa 2016. 230.

13 SARNECKI, 2016. 230-235.
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are subject to special legal protection.'* According to the Polish Code of Misdemeanours
(Petty Offenses), the violation of the authority of the national anthem is punishable by
detention from 5 to 30 days or a fine from 20 up to 5,000 PLN." Cultural values are also
other musical works, that are inextricably associated with specific states or historical events.
For instance, Cantata of the IX symphony of Ludwig van Beethoven Ode fo joy, which
is the anthem of United Europe, both the Council of Europe and the European Union,'®
undoubtedly forms part of the European cultural heritage. It can even be stated, that this
work is currently associated primarily with the EU as an international organization, not
with the composer and the country of his origin. Certain cultural heritage assets, including
musical works, can not be easily and unambiguously assigned to one nation.'” These
works, due to their complex origin or universal value, are part of the European and world
heritage. The Council of Europe makes recordings of various interpretations and versions
of the European Anthem. These recordings are “Rhapsody on the theme of the European
Anthem” by French composer Christoph Guyard. This “Rhapsody” has copyrights since
registering at Sacem (France). To satisfy every European’s musical taste, the Council of
Europe provides olso other versions of the hymn, e.g. Hip-hop, Techno,Roma and Pipe
Organ'® version. All of these versions are available to radio, television and other media and
the general public. The service is free but as these different works are protected their use
and/or public broadcasting is subject to the payment of performing rights."

Their unambiguous assignment to the national heritage of a given nation is problematic,
like in the case of Fryderyk Chopin’s heritage. This composer has a complex identity.
He came from a family of Polish-French origin, was born and lived in his youth in
part of Poland under Russian occupation, but in his adult life lived and died in France.
Music legacy of this artist is an important element of Polish national heritage, but also
an element of European heritage. Chopin’s legacy was — and still is — the link between
Polish culture and European culture. Development and dissemination of culture, including
musical culture, belongs both to the tasks of government administration bodies and to
the tasks of local government units. In the literature on the subject, it was noted, that the
division of these competences into individual bodies and units results primarily from the

4 According to Article 28.4 the Polish Constitution the Polish anthem “Dgbrowski’s Mazurka” is protected by
law. In turn, Act of 31s7 January 1980 on the coat- of -arms, colors and anthem of the Republic of Poland and
