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Gergely Békés!
The performers' economic rights in the international treaties and the EU directives

The authors have been supported and protected by the legal system of copyright since 1709,
when the Statue of Anne was incorporated in Great Britain. In these three hundred years legal
researchers have focused mainly on authors’ rights, while the phenomenon of neighbouring
rights protection appeared much later, only at the beginning of the 20" century. However, in
most cases cultural contents or products are consumed by the general public not directly, but
through the interpretation of performing artists, including actors, singers, dancers, performers.

At the level of international law, the development of performers’ rights started in 1961, when
the first multilateral neighbouring rights treaty, the Rome Convention was adopted. The
expansion of performers’ rights came to a stop in 2012, when the Beijing Treaty on Audiovisual
Performances was enacted, although the implementation of this treaty is still pending in the
European Union. Meanwhile, the European legislator regulated performers' rights in 1992 for
the first time, when the original version of Rental Directive was adopted. In the early period,
the European Community enacted mainly specific rules for performers and other neighbouring
right holder, but legislative texts adopted after the Millennium created a balanced situation and
are mostly the same for authors and performers.

This article examines how economic rights of performers have evolved at the level of
multilateral international treaties and the legislation of the European Union during this period.
The main focus of the analysis is to compare the economic rights of performers with the
identical rights of authors and phonograms producers, and to evaluate the identified similarities
and differences.

1. The performers' economic rights in general

While moral rights protect the performer in his personal relationship with a specific
performance,’ the web of economic rights ensures that the performer's intellectual investment
is financially rewarded. Similar to the authors’ right, this economic return is ensured by granting
a monopoly on the exploitation of performances. The purpose of economic rights is therefore
to ensure that the income from the exploitation of the performances is granted exclusively to
the right holder and the person, who the performer authorizes.

From a doctrinal point of view, economic rights can basically be divided into two groups:
exclusive rights to authorize and prohibit the use of the performance, and remuneration rights
without an exclusive right. The main distinction between the two is whether the right holder is
granted by legislation the right to prevent a specific use (exclusive rights), or whether the user
may use the performance even against the will of the performer, while paying him a fair
remuneration (remuneration rights).

' Ph.D. Candidate, University of Szeged, Faculty of Law and Political Sciences, Doctoral School.
2 As an analogy, see Gabor Faludi's interpretation, GYERTYANFY Péter (ed.): Nagykommentdr a szerzéi jogi
torvényhez, Wolters Kluwer, Budapest, 2023, p. 117.
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The international treaties are not uniform how they describe the scope of the economic rights.
The Rome Convention® and the TRIPS Agreement* grant the performer the right to ‘prevent’
or ‘prohibit’ certain uses, while the WPPT® and the Beijing Treaty® establish the right to
‘authorise’ the use of his performance. In other words, while the early multilateral treaties on
performers’ rights focused on the passive side, the later treaties focused on the active side of
the economic rights. However, the two approaches differ mainly in principle, and in practice
they give the performer essentially the same possibilities.

In the case of performers, the link between moral rights on the one hand, and economic rights
on the other hand has not received nearly as much attention in the legal literature, as the
theoretical debate on this issue regarding authors. The primary reason for this is certainly that
by the time the international community adopted the first convention on neighbouring rights
(the Rome Convention in 1961) and by the time the protection of performers’ rights had become
general in national laws by the end of the 20th century, these doctrinal debates had typically
lost their relevance. However, national legislators can achieve the highest level of legal
protection if they understand the moral and economic rights as tools to mutually reinforcing
and supporting each other.

As Péter Gyertyanfy said regarding authors, the economic rights are comprehensive, exclusive
(absolute) rights, which reserve the rights to the author for all possible uses (positively) of the
work and (negatively) excludes all others from the use of the work.” One could apply this
definition to the performing artists’ economic rights, without any changes. The exclusive rights
of the performer can therefore be divided into a positive and a negative layer, just as the
exclusive right of authors.

Another possible approach to group economic rights is to distinguish them according to the
way, in which they are managed. Similar to the authors, performers can manage some of their
economic rights individually, and others through collective management organisations. The
distinction between the two depends heavily on the development of national law. Although the
European Union (EU) regulates the structure and activity of the collective management
organisations extensively,® significant differences can be detected between national laws of the
EU member states yet. It is not disputed that the right holder’s right to authorise or prohibit the
use of the performance is managed the most freely when the performer can exercise that right
of authorisation individually. Collective forms of management (by i.e., an employer, ensemble,
or a collecting management organisation) restrict the performer’s freedom of choice in different
ways and degrees. However, this limitation is insignificant in all cases, where the form of the
collective management is not mandatory, and the performer can take back the right to decide
into his own hands, at any time.

3 International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations, signed in Rome on October 26, 1961

4 Agreement on Trade-Related Aspects of Intellectual Property Rights, Annex 1C of the Marrakesh Agreement
Establishing the World Trade Organization, signed in Marrakesh, Morocco on 15 April 1994.

5 WIPO Performances and Phonograms Treaty, adopted in Geneva, on December 20, 1996

® Beijing Treaty on Audiovisual Performances, adopted in Beijing, on June 24, 2012

" GYERTYANFY Péter (ed.): Nagykommentdr a szerzdi jogi térvényhez, Wolters Kluwer, Budapest, 2023, p. 153.

8 Among these rules, Directive 2014/26/EU of the European Parliament and of the Council on collective
management of copyright and related rights and multi-territorial licensing of rights in musical works for online
use in the internal market has a major importance. In addition, Directive 93/83/EEC on the coordination of certain
rules concerning copyright and rights related to copyright applicable to satellite broadcasting and cable
retransmission and the Directive 2019/790 of the European Parliament and of the Council on copyright and related
rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC Directive also contain some
rules on collective management.
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The scope of economic rights exercised through collective management organisation has been
extended to all mass uses, which cannot be individually controlled. These uses cover in various
forms of communication to the public of fixed performances. However, even in such cases, the
performer can manage his economic rights individually, if the use involves any moral right
question. This is the case e.g., when the exploitation requires an intensive intervention in the
fixed performance.

Furthermore, the individual management of rights does not always mean that the performer can
exercise his economic rights truly individually. This is mainly because performing activities
typically belong to the collective forms of arts, and performers often act as members of bands,
orchestras, choirs or ensembles. In the case of collective genres, it is also not uncommon for
the performer to be employed or to have other legal relationships with his ensemble, which,
according to many national legislations, results an ex /ege transfer of the economic rights.
Although in such a case, the economic rights are managed not by a collective management
organisation, but is still a collective form of rights management, which is exercised by the
performer’s employer or ensemble. In many legal systems, the employer, as an ex lege right
holder, can authorise the use of the performance without a specific authorisation from the
performer himself.

In theory, the collective management of rights does not affect the scope of the economic right
itself. However, in practice, the borderlines of the exclusive rights managed by a collective
management organisation are narrower, mainly for competition law reasons. This is because, a
collecting management organisation is usually obliged to authorise all uses under the strict
framework of EU collective management legislation. Consequently, in such a case, the passive
element of the exclusive right (the prohibition of an unlawful use) may predominate. At the
same time, in the case of individual rights management, the right holder is genuinely free to
decide, which user he or she aims to authorise to exploit the performance.

Economic rights can also be grouped according to whether a given exploitation is linked to an
unfixed or an already fixed performance. As of today, the mass exploitations of performances
require the performance to be fixed. Although broadcasting of a live performance ensures that
an unfixed performance can reach a very wide audience, the unrecorded nature of the
performance means, that it will always be a one-off, single, non-repeatable exploitation. On the
other hand, digital technology allows the reproduction of fixed performances without any
degradation in quality, very quickly and without any other restrictions, which makes it difficult
or impossible for performers to control the secondary use of their performances in practice.

2. Economic rights in the Rome Convention

Article 7 of the Rome Convention formulates the economic rights in such a way, that performers
may ‘prevent’ certain uses of their performances. The Rome Convention thus focuses to the
passive layer of the economic rights of performers. At the same time, the very same Rome
Convention granted exclusive right to phonogram producers’ and broadcasting organisations'®
in the same way as for authors, emphasising the active element of licensing, too."!

? Article 10 of the Rome Convention.

10 Article 13 of the Rome Convention.

! For both of these groups of right holders, the Rome Convention uses the ‘authorize or prohibit’ phrase. Similarly,
the Berne Convention sets the right of authorisation the same way with regard translation (Article 8), reproduction
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The aim of the Rome Convention was to give member states the widest possible choice how to
ensure the protection.!? The records of the 1961 diplomatic conference show, that the delegates
followed the text of the Hague Draft — the basic proposal of the conference — without any
changes.'> The records also show that during the diplomatic conference Czechoslovakia
proposed!* that — beside the phonogram producers and broadcasting organisations — the
exclusive right of performers should be formulated similarly to the Berne Convention’s
language. On the other hand, the Mexican delegation suggested'® — again, unsuccessfully — that
the protection could be ensured not only by copyright means, but also by any other legal
concept. After considering the conflicting proposals, the delegates finally decided to adopt the
text of the basic proposal, without any changes. The situation in the United Kingdom certainly
played an important role in this decision, since at that time, the United Kingdom applied a
criminal law approach to protect performers.! The final text adopted by the diplomatic
conference allowed this system to be maintained.

Ultimately, the lobby power must be the reason why, unlike the phonogram producers and the
broadcasting organisations, the Rome Convention did not grant economic rights to performers
in their traditional exclusive form. A legally and economically independent performer would
have limited the existing possibilities of authors and phonogram producers, which would have
collided to the interests of these right holders. The international associations of authors (CISAC)
and phonogram producers (IFPI), by exploiting their better lobby power, without the slightest
sign of professional solidarity, let the community of performers down in 1961. Even Claude
Masouyé, the author of the WIPO Guide,!” has pointed out that the solution chosen by the Rome
Convention is considered by many professionals to be paradoxical, regrettable and unfair.'8

However, the Rome Convention granted three economic rights for performers, two for unfixed
and one for fixed performances. The rights of communication to the public [Article 7(1)(a)] and
the fixation of unfixed performances [Article 7(1)(b)] are still essentially unchanged in the
international treaties and the acquis communautaire. The economic right of the reproduction of
the fixed performances [Article 7(1)(c)] was subject to several limitations in the Rome
Convention, but later these limitations were mainly lifted, which has made the reproduction
right largely identical to the similar rule for authors. One may observe, that in the case of fixed
performances, the Rome Convention only granted the reproduction right, and did not regulate
other economic rights in respect of other forms of secondary exploitation, such as distribution,
rental, lending, etc.

(Article 9), communication to the public (Article 11%), public performance of literary works (Article 11%),
adaptation (Article 12), filming (Article 14).

12 Sam RICKETSON — Jane C GINSBURG: International copyright and neighbouring rights, Oxford University Press,
Oxford, 2005, p. 1213.

13 Records of the Diplomatic Conference on the International Protection of performers, producers of phonograms
and broadcasting organisations, ILO-UNESCO-BIRPI, 1968, p. 216.

14 See the report by Abraham L. Kaminstein, rapporteur-general of the diplomatic conference, ILO-UNESCO-
BIRPI, 1968, p. 43 and the proposal CDR/31 (ILO-UNESCO-BIRPI (1968), p. 221) For more details see Jorg
REINBOTHE — Silke VON LEWINSKI: The WIPO Treties on Copyright, A commentary on WCT, the WPPT, and the
BTAP, Oxford, Oxford University Press, 2015, p. 315.

15 See proposal CDR/48. ILO-UNESCO-BIRPI (1968), p. 217.

16 See the report by Abraham L. Kaminstein. ILO-UNESCO-BIRPI (1968), p. 43.

17 Claude MASOUYE: Guide to the Rome Convention and to the Phonograms Convention, WIPO, Geneva, 1981,
p- 34 - paragraph 7.3.

18 Meanwhile, it is also true that the Rome Convention could not rely on pre-existing national solutions such as the
Berne Convention for authors.
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Another type of economic rights appeared in the Rome Convention as well. Article 12 of the
Convention grants performers no exclusive right, but only a single right to an equitable
remuneration for the communication to the public of phonograms released for commercial
purposes. Under the equitable remuneration system, right holders cannot prevent or prohibit the
use of performance, on the other hand, right holders are still entitled to a single remuneration.
Since in 1961 the most common use of a commercial phonogram was already the
communication to the public (mainly by broadcasting), and secondly, since the Rome
Convention made it possible for member states to exclude performers from even the fair
remuneration system and to grant it exclusively to phonogram producers,'? it is not surprising
that this issue caused the hottest debates during the diplomatic conference.?

The term of protection for economic rights — according to the Article 14 of the Rome
Convention — is twenty years, which is substantially less, than the term of protection for authors
according to the Article 7 of the Berne Convention. The most significant difference between
the two is obviously that the term of protection of authors shall be calculated from the death of
the right holder, for performers the term of protection begins to run from the year following the
fixation of the performance.?! This regulation itself is a significant disadvantage for performers
compared to authors. Moreover, instead of the minimum of fifty years protection provided for
author, only twenty years was granted for performers by the Rome Convention.

According to the records, the term of protection of performers didn’t generate any major debate
during the diplomatic conference. In this respect, the delegates followed the provisions of the
Hague Draft, without making any changes.?? (There were only two delegates, namely the
delegates of Austria and the United States of America, which proposed a term of protection of
more than twenty years, the former thirty years, the latter twenty-five years.?®) Therefore it is
totally unclear, why it was necessary to set a shorter term of protection for performers,
compared to authors. At the same time, since the Rome Convention contains only minimum
rules, member states are allowed to grant a longer protection than the twenty years set by the
Convention.?* In this respect it may also be important that the term of protection must always
be determined in accordance with the law of the country, where the protection was sought by
the right-holder.?’

Finally, Article 15(1) of the Rome Convention mentioned private copying, quotation,
ephemeral fixation and educational or scientific use as purposes for which member states may
establish exceptions and limitations to the economic rights. However, Article 15(2) also says,
that member states can regulate other exceptions to the performers' economic rights in all cases,
where the similar rights of authors are also subject to an exception or limitation.

19 Article 12 of the Rome Convention provides that ‘If a phonogram published for commercial purposes, or a
reproduction of such phonogram, is used directly for broadcasting or for any communication to the public, a single
equitable remuneration shall be paid by the user to the performers, or to the producers of the phonograms, or to
both. Domestic law may, in the absence of agreement between these parties, lay down the conditions as to the
sharing of this remuneration.” This rule allows member states to grant a remuneration right for performers
(excluding phonogram producers), but given the different economic power of the parties to claim, this was not a
realistic route even in 1961.

20 Claude MASOUYE: Guide to the Rome Convention and to the Phonograms Convention, WIPO, Genf, 1981, p.
46 - point 12.1.

2L Silke VON LEWINSKI: International Copyright Law and Policy, Oxford University Press, Oxford, 2008, p. 221.
22 JLO-UNESCO-BIRPI (1968), p. 51.

2 Ibid., p. 51.

24 Claude MASOUYE: Guide to the Rome Convention and to the Phonograms Convention, WIPO, Genf, 1981, p.
55.

25 [LO-UNESCO-BIRPI (1968), p. 50.
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3. Economic rights in the TRIPS Agreement

Performers' rights were in many ways overshadowed during the adoption of the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement), as an annex to the
General Agreement on Tariffs and Trade (GATT), in 1995. The most obvious indication is the
fact that, unlike the substantive provisions of the Berne Convention, the substantive provisions
of the Rome Convention were not incorporated into the body of the TRIPS Agreement.?® The
main reason for this is that the highly influential USA and China never signed to the Rome
Convention, so it would have been against their interests to adopt the rules of neighbouring
rights in this roundabout way.

Since the TRIPS Agreement could not apply a rule?’ referring to the provisions of the Rome
Convention, the most important rules of neighbouring rights had to be repeated in the TRIPS
Agreement. Although Article 14(1) of the TRIPS Agreement granted economic rights to
performers in a way that went beyond the Rome Convention, it still preserved the discrimination
of performers against authors and phonograms producers.

As far as performers are concerned, the TRIPS Agreement also failed to grant a general
exclusive right, but instead enacted a less effective right to ‘prohibit’ certain uses without prior
consent.?® This right to ‘prohibit’ without prior consent does not go beyond the solution
mentioned regarding the Rome Convention’s (right to ‘prevent’).?’ Some commentators
interpret this text as obliging member states to provide civil enforcement instruments, and that
criminal law protection alone could not result in an adequate implementation of the TRIPS
Agreement.*? Although the difference between the traditional form of exclusive right on the
one hand, and the right to ‘prohibit’ a use without consent on the other, is not very significant
in practice, it highlights a major difference of power between the right holders. One should also
consider Article 14(2) of the TRIPS Agreement, which granted exclusive rights to phonogram
producers the very traditional way, covering the active layer of right, too.

The TRIPS Agreement has incorporated the economic right of communication to the public and
the fixation of unrecorded performances similar to the Rome Convention. However, the TRIPS
Agreement has significantly extended the reproduction right of a fixed performance by
removing the limitations that appeared in the Rome Convention.

Unlike the Rome Convention, the TRIPS Agreement does not grant any remuneration right for
the performers. The main reason for this is that the TRIPS Agreement omits the right to a single
equitable remuneration for the communication to the public of a phonogram released for
commercial purposes.

26 Carlos M CORREA: Trade Related Aspects of Intellectual Economic, A Commentary on the TRIPS Agreement,
Oxford University Press, Oxford, 2007, p. 155.

27 On the contrary, Article 9(1) of the TRIPS Agreement made it obligatory for its member states to apply Articles
1 to 21 of the Berne Convention, with the exception of Article 6 on moral rights and the rights derived from it.
The reason behind the different approach was that the international acceptance of the Rome Convention was much
lower than that of the Berne Convention. See Silke VON LEWINSKI, International Copyright Law and Policy,
Oxford University Press, Oxford, 2008, p. 298.

28 Daniel GERVAIS: The TRIPS Agreement - Drafting history and analysis, Sweet and Maxwell, London, 1998, p.
96.

2 Silke VON LEWINSKI: International Copyright Law and Policy, Oxford University Press, Oxford, 2008, p. 299.
30 Daniel GERVAIS: The TRIPS Agreement — Drafiing history and analysis, Sweet and Maxwell, London, 1998, p.
98.
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With regard to the exemptions and limitations, the first sentence of Article 14(6) of the TRIPS
Agreement refers to the rules of the Rome Convention, thus somehow lifting the independence
from the Rome Convention. It is also worth noting however, that the second sentence of Article
14(6) states that the rules of the Berne Convention are also applicable to all neighbouring right
holders,*! which utterly confuses the relation between international treaties.

The TRIPS Agreement went significantly beyond the provisions of the Rome Convention
regarding the terms of protection of performers' economic rights, as Article 14(5) of the TRIPS
Agreement extended the term of protection from twenty years to fifty. It is true that the TRIPS
Agreement left unchanged the Rome Convention's rule on the starting date of the calculation,
therefore the term of protection is to be calculated from the fixation of the phonogram and not
from the death of the performer. It is also worth noting that there are no known economic
calculations to justify the extension of the term of protection, which may ultimately be driven
by the view that a wider scope of protection is necessarily preferable for performers.>?

4. Economic rights in the WPPT

The WPPT, adopted in 1996, was a turning point in the system of economic rights for
performers, as it was the first international treaty to formulate economic rights the same way
as the economic rights of authors and phonogram producers.* It can therefore be said that,
following the ‘right to prevent’ of the Rome Convention and the ‘right to prohibit’ of the TRIPS
Agreement, the traditional system of exclusive economic rights was established in 1996 at the
level of international treaties. Furthermore, since the WPPT reproduced the rules of the Rome
Convention in a modernised form in many respects, the adoption of the WPPT has essentially
eliminated the largely unjustified differences that previously existed between the different
categories of right holders.

The text of WPPT — in this regard — strictly follows the wording of the WCT>* (“shall enjoy the
exclusive right of authorizing”) and can be equated with the text of the Berne Convention (‘shall
have the exclusive right of authorizing’). This right is in fact more than the exclusive right of
authorizing a use, as it includes the right to determine the conditions of authorization and the
right to prohibit certain use.*

The WPPT granted an exclusive right to authorise the communication to the public [Article
6(1)] and fixation [Article 6(ii)] of unfixed performances in the same way as the Rome
Convention and the TRIPS Agreement, and an exclusive right to reproduce a fixed performance
[Article 7] in the same way as the TRIPS Agreement, without further restriction. This is the
first international treaty to include an exclusive right for distribution [Article 8] and rental

31 Ibid. p. 100.

32 Carlos M CORREA: Trade Related Aspects of Intellectual Property, A Commentary on the TRIPS Agreement,
Oxford University Press, Oxford, 2007, p. 166 and Daniel GERVAIS: The TRIPS Agreement — Drafting history and
analysis, Sweet and Maxwell, London, 1998, p. 301.1t is also worth noting that the TRIPS Agreement did not
change the term of protection for broadcasting organisations compared to the Rome Convention, which remained
twenty years.

33 Jorg REINBOTHE — Silke VON LEWINSKI: The WIPO Treaties on Copyright, A commentary on WCT, the WPPT,
and the BTAP, Oxford, Oxford University Press, 2015, p. 315 and Sam RICKETSON — Jane C. GINSBURG:
International Copyright and Neighbouring Rights, Volume II., Oxford, Oxford University Press, 2005., p. 1259.
34 WIPO Copyright Treaty, adopted in Geneva on December 20, 1996

35 J6rg REINBOTHE — Silke VON LEWINSKI: The WIPO Treaties on Copyright, A commentary on WCT, the WPPT,
and the BTAP, Oxford, Oxford University Press, 2015, p. 134.

7
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[Article 9] of fixed performances. However, the most significant development was not these
but the creation of an exclusive right for making performances available on the Internet [Article
10], which was drafted following the authors' rules in WCT.?

The WPPT, however, preserved the two-tier system of economic rights by reiterating in Article
15 the content of Article 12 of the Rome Convention on the communication to the public of
commercial phonograms. Moreover, the introduction of a remuneration right, which provides a
lower level of protection, is not obligatory for member states in this case, and they may make
reservations or waive it generally. However, Article 15(2) of the WPPT has strengthened the
position of performers, since member states — if a national law introduces this right — cannot
exclude performers from the remuneration.

Article 17(1) of the WPPT set the term of protection of the fixed performance — following the
TRIPS Agreement’’ — to fifty years, calculating from the year of fixation. The fact that the rules
of the TRIPS Agreement, adopted only a few years earlier, had already been transposed into
more than 100 national laws by the time the diplomatic conference negotiating the WPPT
began, proved to be of great importance in this question.*® Although, by principle, the WPPT
steps backwards by not providing a term of protection for unfixed performances, this is
understandable, since a performance cannot be re-used without it being recorded.** What is less
understandable is why the diplomatic conference has set a shorter term of protection for
performers than for producers of sound recordings. Indeed, according to Article 17(2) of the
WPPT, the term of protection for phonogram producers is only calculated from the year of
fixation if it is not released within the fifty-year term of protection. However, if the phonogram
is published within that period, the starting point of the term of protection is the year of
publication. This means, in the extreme case, that if the publisher releases the sound recording
only in the fiftieth year after its fixation, the term of protection expires only fifty years after that
date, i.e. in the hundredth year after the fixation of the recording.*® Meanwhile, the performers'
rights in the same phonogram will expire fifty years after the year of fixation, even if the
producer does not start exploiting the recording until that year. It should also be noted that the
concept of publication is limited to physical copies in Article 2(e) of the WPPT and in the
‘Agreed statement’ to that Article,*' so a publisher could exploit the phonogram exclusively
online for the first fifty years after the fixation and then start distributing physical copies in the
fiftieth year, thus extending the term of protection.

Regarding limitations and exemptions on economic rights, WPPT follows the method of the
TRIPS Agreement. As a first step, Article 16(1) says that in all cases where the rights of authors
have been limited by national law, the same scope of limitation may be imposed on related right
holders. The second step of the WPPT, going beyond the TRIPS Agreement, obliges the

36 Last sentence of Article 8 of the WIPO Copyright Treaty.

37 Mihaly FICSOR: Guide to the copyright and related rights treaties administered by WIPO, WIPO, Genf, 2003,
p- 255.

38 J6rg REINBOTHE — Silke VON LEWINSKI: The WIPO Treaties on Copyright, A commentary on WCT, the WPPT,
and the BTAP, Oxford, Oxford University Press, 2015, p. 419.

39 The text submitted to the diplomatic conference even included a fifty-year term for the protection of unrecorded
performances, but this was ultimately deemed unnecessary by delegates. See Records of the Diplomatic
Conference on Certain Copyright and Neighbouring Rights Questions, WIPO, Genf, p. 62.

40 FIcSOR MIHALY: The law of Internet, Oxford University Press, Oxford, 2002, p. 643.Interestingly, the
participants in the diplomatic conference - with the exception of the representative of Austria - did not feel bound
by the TRIPS Agreement as regards the starting date of the term of protection for phonogram producers. See
Records of the Diplomatic Conference on Certain Copyright and Neighbouring Rights Questions, WIPO, Genf p.
682.

41 Silke VON LEWINSKI: International Copyright Law and Policy, Oxford University Press, Oxford, 2008, p. 480.
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member states to apply the three-step-test of the Berne Convention for the related rights, too,
making that rule generally applicable to all limitations and exemptions.*?

5. Economic rights in the Beijing Treaty

The Beijing Treaty on audiovisual performances enacted the economic rights as traditional
exclusive rights the same way as the WPPT did. As the Beijing Treaty only regulates the rights
of audiovisual performers, this solution cannot be compared with the solution applied to other
rightholders.

The Beijing Treaty establishes a system that, while formulating exclusive rights at a high level
of abstraction, in many cases it is the Treaty itself, which undermines the high level of legal
protection. This can be seen, for example, in the case of rental [Article 9] and communication
to the public [Article 11], where for both rights member states have been given a wide discretion
to create a weaker right for performers, or not to grant such a right at all, instead of an exclusive
right.

The Beijing Treaty basically follows the provisions of the WPPT and grants, with practically
identical wording, the rights of communication to the public and fixation of unfixed
performances [Article 6], rights of reproduction [Article 7], distribution [Article 8], rental
[Article 9] and making available [Article 10].

A new element of the economic rights is the introduction of an exclusive right to broadcast
fixed audiovisual performances [Article 11]. Nevertheless, it has only limited importance, since
member states are not obliged to introduce this exclusive right at all. Finally, it should be noted
that Article 12 of the Beijing Treaty makes it possible for the member states to set an assumption
on the transfer of performer’s economic rights to the producer. That practically means that the
international community has extended the rights of the producers, rather than the performers.*’

Article 14 of the Beijing Treaty also follows the provisions of Article 17(1) of the WPPT with
regard to the term of protection, which is fifty years, calculated from the date of the fixation.

The Beijing Treaty also followed the rules of the WPPT regarding the limitation on economic
rights. Accordingly, Article 13(1) authorises member states to limit economic rights in all cases
where they do so in the case of authors, and Article 13(2) again incorporates the three-step-test
for all limitations and exemptions.

6. Economic rights in the directives of the European Union

42 The so-called three-step-test was first introduced in Article 9 of the Berne Convention as a general rule on the
possible limitation on reproductions. For details on the three-step-test of the Berne Convention, see GYENGE
Aniko: Szerzdi jogi korlatozasok és a szerzoi jog emberi jogi hattere, HVG-ORAC, Budapest, 2010, pp. 38-47.

43 This approach is not new, as Endre Nizsalovszky already points out in his 1963 study that the producers of sound
recordings tried to obtain as many rights as possible for performers in the first half of the 20th century in order to
strengthen their own position by obtaining these rights later. NIZSALOVSZKY Endre: Az eléadomiivész jogallasa,
In MADL Ferenc — PESCHKA Vilmos (ed.): Tanulmanyok a jogrol, Akadémiai Kiado, Budapest, 1984, p. 149.

9
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The first copyright directive of the European Union, the 1991 Software Directive*, did not
cover the rights of performers. However, the Rental Directive®, adopted only a year later,
already covered related right holders and is therefore relevant to our topic.

Article 2(1) of the Rental Directive*® regulated the exclusive rights for all right holders
regarding rental and lending in a uniformed way. This solution also included the possibility to
authorise or prohibit the use, therefore it is identical to the approach of the Berne Convention.
This was a huge step in the favour of the performers, since, as I mentioned, at the time of the
adoption of the Rental Directive, the Rome Convention (which was the only international treaty
on related rights in force), limited its wording to the passive elements of the economic rights.
Therefore, the Rental Directive granted performers a de facto exclusive right. Moreover, the
Rental Directive granted an exclusive right for performers to uses, where the economic right in
question was not even regulated at all for authors. Examples of this can be seen in the case of
fixation [Article 6*’], reproduction [Article 7*%] and communication to the public of unfixed
performance [Article 8].

The European legislator has therefore taken the same approach to granting exclusive rights to
performers and authors from the first step of copyright harmonisation, well before the adoption
of the WPPT, which was a turning point in this respect. While the exclusive rights of the two
groups of right holders differ significantly in scope, it is nevertheless important to recognise in
principle that authors and performers are in many respects closer to each other than to other
related right holders. This approach has been detectable throughout the thirty-year history of
copyright harmonisation, including its most recent element in time, the CDSM Directive
adopted in 2019.%

However, European law — applying the approach of the Rome Convention and the WPPT — also
grants a remuneration right, without the active layer of the authorisation. In this context, one
should mention the right to a single equitable remuneration according to the Article 8(2) of the
Rental Directive.

The European Union regulates the rules on term of protection in the Term Directive. This
directive not only sets the term of protection, but harmonises the method and starting date for
calculation t00.’® The Directive adopted in 1993, in its original form, provided a term of
protection of fifty years for all neighbouring rights, including performers.>! This provision went
beyond the twenty-year term of protection of the Rome Convention (although the TRIPS
Agreement, the WPPT and the Beijing Treaty, which provided a fifty-year term of protection,
had not yet been adopted by the international community at that time). The directive also takes

4 Directive 91/250/EEC on the legal protection of computer programs

4 Directive 92/100/EEC on rental right and lending right and on certain rights related to copyright in the field of
intellectual property.

46 Tdentical in wording to Article 3(1) of the codified version of the Rental Directive.

47 Article 7 of the codified version of the Rental Directive.

48 This provision is no longer in force, see Article 2 of Infosoc Directive.

4 See, for example, the chapter on fair remuneration in the CDSM Directive (Title IV, Chapter 3), which only
covers authors and performers.

50 Michel M. WALTER — Silke VON LEWINSKI: European Copyright Law, Oxford University Press, Oxford, 2010.,
p. 507.

51 GYENGE Aniko: . Erted haragszom, nem ellened” — néhany gondolat a védelmi idé meghosszabbitdsdhoz, In
Iparjogvédelmi és Szerz6i Jogi Szemle. 4. (114) évfolyam 1. szam, 2009. februar, p. 6.
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into account the fact that at that time none of the member states had granted a term of protection
of more than fifty years to neighbouring rightholders.>

However, the acquis communautaire goes beyond the Rome Convention not only in the length
of the term of protection, but also in its horizontal nature, as the term of protection directive
covered all fixed performances, including audiovisual performances. The EU changed the one-
size-fits-all approach for all performers in 2011, when Directive 2011/77/EU changed the term
of protection for phonograms from fifty years to seventy, while leaving the term of protection
for audiovisual performances unchanged.

The modification of the term of protection for sound recording was formally based on an impact
assessment by the European Commission. That document stressed that the regulatory
framework at that time did not adequately recognise the contribution of performers to the
creative process. The impact assessment also highlighted that the level of protection of
performers' moral and economic rights was significantly below that of authors.® The
Commission identified, among other things, the fact that the term of protection for performers
was much shorter than that for composers as a sign of an unfair distinction between authors and
performers.>*

The Commission has also identified a problem to be addressed in the fact that performers face
a loss of income in the second half of their career, due to the short duration of protection,>’
while their income typically remains low even at the peak of their career. It is not surprising
that according to the recitals (5) and (6), the aim of the Directive was to provide a lifelong
income for performers, who are no longer active.

In addition to the legal arguments, the mentioned modification was of course driven by
intensive and effective lobbying by phonogram producers. It was probably motivated by the
fact that from the end of the 1950s, more and more music recordings were made, which, even
at the turn of the millennium, still had considerable commercial value.’® As a consequence of
the 50-year term of protection granted by the original text of the Term Directive, these
recordings would have been in the public domain if the EU legislator had not intervened. It was
not unreasonable for producers to expect that if the legislator extended the term of protection
for performers, it would also extend the protection of phonogram producers, too.

The result of this process is that the term of protection for unfixed performances and audiovisual
performances’’ is still fifty years, and for performances recorded on sound recordings is seventy
years. The term of protection is calculated, according to Article 3(1) of the Term Directive,
from the first lawful publication, or if earlier, the first lawful communication to the public, for
both audio and audiovisual fixed performances.

The making available right of performers was regulated by the Infosoc Directive of 2001,
parallel to the authors and other right holder. The aim of the European legislator was to

52 Ibid., p. 562.

53 COM(2008) 464 final, SEC(2008) 2288), p- 21 (https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52008SC2287&from=FR, 12 February 2022).

54 Ibid., p. 13.

55 Ibid., p. 15.

%6 For example, Elvis Presley's Jailhouse Rock was recorded in 1957, Chuck Berry's Johnny B. Good in 1958, and
Fats Domino's Blueberry Hill in 1959.

57 Directive 2011/77/EU uses the phrase "fixation other than a phonogram", which is theoretically broader than the
concept of audiovisual performance.
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implement the rules of WCT (for author) and WPPT (for performers and phonogram producers)
in a verbatim way. Consequently, regarding the making available rights all right holder has
equal rights within the European Union. This approach continued with the adaptation of the
legal instruments of the copyright reform, namely the Copyright in digital single market
directive®® and the modification of the cable and satellite directive.’® Both mentioned directives
granted the very same rights to performers than authors.

EU law also contains a detailed set of rules on the limitation of economic rights, mainly in the
Infosoc Directive,*” but there are also important rules in other EU legislative text,’! which
ultimately grant the same rules in all respects on authors and performers. It is symbolic that the
limitation and exceptions to the economic rights of authors and performers are uniformly
regulated by the EU legislator.

7. Conclusion

This article provides an overview of the development of structure of the performers’ economic
rights. The first stage ended in 1961, with the adoption of the Rome Convention, which was the
first multilateral international neighbouring right treaty. During this period, no economic rights
were granted to performers at international or regional level.

The second phase of the development of economic rights in international law lasted until 1994
and in EU law until 2001. At the level of international law, it was the TRIPS Agreement, while
in EU law, it was the Infosoc Directive, which provided performers and authors at least partly
the same level of protection. In this context, the Infosoc Directive is noteworthy because it
applied the very same wording for authors and performers in respect of making available rights.
It was therefore a transitional period which, on one hand, confirmed the need of economic rights
for performers, but also showed why it was unfair approach to give performers a lower level of
protection than authors.

In terms of economic rights, the full emancipation of performers has been most completed in
EU law since the turn of the Millennium. Starting with the adoption of the Infosoc Directive,
there was a series of directives that provided the same protection for authors and performers. It
is true, that until 2019, this legislative process was markedly dominated by provisions extending
the limitations and exemptions, but the SatCab II and CDSM Directives treated the two
categories of rightholders in the same way in all respects.

At the same time, the protection of performers’ economic rights could not be equivalent to
authors, even if performers had been granted the same scope of rights for all uses, because of
the significantly different term of protection. A legal emancipation of performers cannot be

38 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC

% Directive (EU) 2019/789 of the European Parliament and of the Council of 17 April 2019 laying down rules on
the exercise of copyright and related rights applicable to certain online transmissions of broadcasting organisations
and retransmissions of television and radio programmes, and amending Council Directive 93/83/EEC

60 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society.

ol Directive 2017/1564 of the European Parliament and of the Council of 13 September 2017 on certain permitted
uses of certain works and other subject matter protected by copyright and related rights for the benefit of persons
who are blind, visually impaired or otherwise print-disabled and amending Directive 2001/29/EC on the
harmonisation of certain aspects of copyright and related rights in the information society,
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considered complete, as long as the international community review all previously granted
economic rights. So far neither the WIPO nor GATT seems open to this.
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Cemre Erdal

Legal Profession in Different Legal Systems — Tiirkiye's New Governmental System:
Presidential System. Evaluation of the Old Parliamentary System and the New
Presidential System from historical, political and legal perspectives

Abstract

Tiirkiye transitioned to a presidential system of government in 2017, ending the
parliamentary system that had been in place since 1876. The debate for the transition to the
presidential system was based on long-standing political, economic, and social issues. After
the current government published the demand of systemic change, society was divided into
dissidents and supporters. Those who did not support the idea criticized the Latin American
model Presidency system, while those who supported the idea emphasized that the government
would implement the Turkish type of Presidency system. Turkish citizens approved the
transition to the Presidency system by a very small margin in the 2017 Presidential System
referendum. By then the new presidential system, which has been in effect since 2018, has been
implemented, put into practice and the results have been obtained. Therefore, it is appropriate
to make adequate comparisons between the old and the new system at the moment.

The first part of the paper will try to introduce the historical background of political systems
in Tiirkiye. The second part will describe governmental systems in general and the way of their
functions. The paper will continue to evaluate the constitutional changes in 2017 and its effect
on the Turkish institutions. The conclusion will sum up the paper’s intention. This article aims
to introduce the transition process of Tiirkiye from parliamentary system to the Presidential
Government System from historical, legal and political perspectives.

Key words: Tirkiye, Presidential System, Parliamentary System, Constitutional Amendment,
Governmental System

Introduction
A Brief History of Tiirkiye's Parliamentary System

It is critical to look at the legacy that Tiirkiye? received from the Ottoman Empire when
considering the origins of the Turkish parliamentary system. The Ottoman Empire is known
for its repetitive, monotonous, and monarchical traditions, yet the empire has undertaken
significant constitutional amendments to keep up with modern developments and modernize
the state (23 of December 1876)°. Restricting the power of the emperor and increasing the
function of the parliament can be given as examples. Despite the fact that constitutional
amendments were made in the name of modernity, it was practically experienced that the
emperor's authority was limited only on the paper. Although the changes could not be
achieved, the people's awareness that even the emperor would face such limitations served this
objective and helped open the door for the appearing of new ideas, monarchy opponents, and
republican sympathizers into society. From the late Ottoman period to the republican period,

! University of Szeged, Faculty of Law and Political Sciences.

2 The President Recep Tayyip Erdogan has asked the international community to recognize Turkey’s name as
Tiirkiye. Starting from June 1st, 2022, the UN announced that they will recognize Turkey as it is in Turkish
language Tiirkiye. Erdogan stated that” The word 'Tiirkiye' represents and expresses the culture, civilization, and
values of the Turkish nation in the best way." Therefore, since it is internationally recognized now this paper will
mention Turkey as Tiirkiye.

3 Kanun-i Esasi The Constitution of 1876.
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there was no actual political legacy, but these activities at least contributed to the emergence
and growth of contemporary political concepts like representation, parliament, opposition, and
even national sovereignty, which are the cornerstones of constitutional-democratic politics.
(Erdogan,2003)

After the collapse of the Empire (1922), the Turks, who had been subject to a monarchy
during the Ottoman Period, made their decisions in favor of modernization and the
parliamentary system (29" of October 1923). The presidential system was an option for the
Turks when they abolished the monarchy in place of the parliamentary system. The transition
to the Republican regime did not result in any changes to the political system, despite the fact
that the new regime is appropriate for the presidential system. Turks made a decision to keep
the parliamentary system in place. From 1877 to 2017, eventually 140 years of parliamentary
system experience was practiced. (G6zler,2000) On the other hand, when the Turks transitioned
to the Republican government, the Republic was unable to demonstrate the features of a
complete parliamentary system. Because rapid decisions had to be made in order to
revolutionize the most essential societal growth components at the time such as agriculture,
industry, education, and employment. Therefore, the Turkish political system remained mostly
unchanged until the end of 1980. Discussions on changing the government system for the first
time in Tirkiye started in the 1980s. After the 1980s, it was claimed that the presidential or
semi-presidential systems were preferable for Tiirkiye's socio-cultural structure and history of
democracy because the Parliamentary regime was unable to resolve the government's
obstructions. (Ay,2004) Although the previous governments attempted to restructure the
government up until the early 2000s, these attempts were unsuccessful. The biggest change
regarding governmental system happened in 2007. The system was amended when it was
agreed that the President appointed by the Parliament would be elected directly by the citizens.
Eventually Tiirkiye transitioned from the parliamentary system which was in force during the
final years of the Ottoman Empire to the presidential system ten years later, in 2017.

A new governmental system which is known as the Turkish type of Presidential Presidency
System was officially and de facto implemented in Tiirkiye with 51.18% of the vote as a result
of the constitutional amendment made with the referendum held on 16" of April 2017.

Governmental Systems

According to the type of interaction between the institutions that carry out state
responsibilities, government systems are categorized in constitutional law. (Karatepe,2013)
The three basic governmental institutions recognized by modern constitutions are the
legislative, executive, and judicial branches. (Tezic,2012)

The political systems that are directly or indirectly relevant for political decision-making
and the interactions between such institutions constitute a system of government. In a more
narrow manner, the political system delivers choices that are legally enforceable for the rest of
society.

The parliamentary system and the presidential system are the two categories under which
separation of powers-based governance systems are generally classified. The degree of
separation between the legislative and the executive determines the separation in question. The
presidential system is characterized by a more rigid division, while the parliamentary system
is characterized by a softer separation. Additionally, there are semi-presidential practices that
combine these two systems. The Anglo-Saxon realm is where both the parliamentary and
presidential systems originated and spread. (Al1,2020)

To have a better understanding on the comparison of presidential and parliamentary system
political scientist Linz explains it as:
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Presidential System

Parliamentary System

Character of democratic Dual Single
legitimation
Term of office Rigid Flexible

Accountability

Low (no re-election)

High (re-election)

Identifiability

High (personalization)

Depends on personalization of
political culture

Symbolic (Head of State)

Power Distribution Winner Takes All Coalition Government allows for
better representation
Character of electoral game Zero-Sum Positive Sum
Political style Delegative Responsive Accomodating Issue-
Polarizing oriented

Political socialization of President

Potentially an Outsider

Compatible with other political
forces (parties)

Character of rule

Stability under certain
circumstances

Instability under certain
circumstances

Succession

Vice-President (sometimes)

Within power distribution among
parties or new election

Compatibility with party system
types

Only with small number, non-
polarized and structured party
systems

With most party system types

Type of leadership

Personalized

Personalized and/or party oriented

Compatibility with segmented
societies and/or federal states

President can serve as symbol of
unity of state

Options of power sharing by
coalition building

Position of military
(asgrantor/defender of state)

Danger of deligitimization of a
person

Danger of deligitimization of a
parliamentary body

Table 1: Parliamentarism and Presidentialism compared (Linz, 1994)

The most obvious difference between the parliamentary and presidential systems is that in
the parliamentary system, the only institution and owner of democratic legitimacy is the
parliament. The executive consists of the legislature, and the formation and continuation of the
government depends entirely on the confidence of the parliament. There is no specific
management time guarantee. On the other hand, in the presidential system, the executive is
determined directly by the people, not by the legislature. Executive power is vested in a single
person elected by the people, not in the cabinet appointed by the parliament. The president,
who has important constitutional powers, is elected by the people for a fixed term. A fixed term
of office is envisaged in the presidential system. (Al,2020)

The parliamentary system and the presidential system have been widely discussed in
academic studies, and both systems' advantages and disadvantages have been outlined. These
studies largely focus over how democracy, freedom, and basic rights relate to things like
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political involvement, political parties, political stability, income level, income distribution,
and political institutions. According to empirical data from the studies, the parliamentary
system is superior to the presidential system in terms of ensuring the sustainability of the
democratic regime. It has been observed that parliamentary-based nations experience fewer
military coups. (Ozbudun,2005) Additionally, studies have found that countries with
parliamentary systems of government had greater income distribution. (Bagce,2017)

On the other hand, the administrative stability of the system, its strong and effective
leadership, and its quick decision-making capacity are some of the advantages of the
presidential system that are frequently cited. There is a general assumption that the presidential
system promotes stability (Linz, 1990). In the presidential system, the executive does not act
as a board and has a fixed term of office, which gives important benefits in terms of promoting
administrative stability. The presidency system's requirement for a specific amount of
management assurance, particularly in emerging nations, may help to combat administrative
instability. However, there are some who argue that the flexible mandate provided by the
parliamentary system is more preferable for democracy, rather than the fixed term of office
provided by the presidential system, even though the executive (president) is in office for a
specified period of time provides significant advantages in terms of administrative stability.
(Linz,1990)

Turkish Type Presidential System and Basic Features of the New System

Over the years previous governments in Tiirkiye called for a political system change, but
the Turkish people rejected this demand with a strict and certain decision. On the other hand,
the current government went a step further and submitted this demand to a referendum.
Tiirkiye, according to the current government, is one of the nations dealing with instability in
an unstable region (Turgut, 1998) and a strong executive branch is the only way to overcome
this issue. The current government stated that the presidential system is the only solution to
take quick and effective decision. Furthermore, the issue of double headedness in the executive
will be solved along with the presidential system, according to those who support it, and
possible political crises will be avoided.

With the constitutional change approved by the Turkish Grand National Assembly on
January 9, 2017, the first legal framework for the Turkish presidential system was created. In
the abovementioned amendment, a system was defined as unique to Tiirkiye and the “Turkish
type of Presidential Presidency System” was defined in place of the term "Presidential System."
(Altun,2017) With the adoption of the regulation, several constitutional amendments were
made, directly impacting things such as presidential elections, reelections, executive duties,
tools for the legislature and executive to exercise mutual control, the president's ability to issue
executive orders, his criminal liability, and his affiliation with a political party. In more detail
constitutional amendment includes:

1. The age to be elected as a deputy was lowered from 25 to 18,

2. The number of deputies was increased from 550 to 600,

3. The way has been opened for the law proposal to be made by the deputies instead of the
government,

4. Presidential elections and parliamentary general elections to be held every 5 years and on
the same day,

5. In case the President or the parliament decides to renew the election, both elections are held
at the same time,

6. The President's affiliation with his party should not be cut off,

7. Granting the President the authority to issue decrees,
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8. Granting the President the authority to appoint senior public officials,

9. Granting the President the authority to make administrative regulations regarding
institutions by presidential decree,

10. Giving responsibility to the Presidency for its actions and operations,

11. Giving the authority to prepare and present the annual budget to the President,

12. Lifting the martial law and rearranging the issues related to the state of emergency,

13. Adding the expression “impartiality” in addition to the expression of judicial
independence,

14. The demilitarization of the judiciary,

15. Reorganization of the High Council of Judges and Prosecutors

(venice.coe.int,2017)

Political Criticism Towards the New Presidential System

The President's duties received the majority of public criticism of the new political
structure. As it can be seen on the articles with the system reform, the executive branch's
dualism was eliminated, and the President now holds both the Prime Minister's and the
President's responsibilities in one hand. The President's authority to issue decree laws, his
relationship with the judiciary and his determination power over the legislature have been
criticized over the separation of powers.

On the other hand, criticisms were made about the new system, that the President could not
be adequately supervised by the parliament despite his increasing functions, and that the
President's supervision by the judiciary is not possible in practice. Moreover, the President's
continuing to preside over his own party took its place among other political criticisms. In the
old system, it was essential for the President to be impartial and independent from all political
parties, but this article was shelved with the new system. Now the President can be the leader
of a political party and he can continue to make decisions on behalf of his party. This abolished
the President's equal distance from all political parties.

Before the constitutional amendment, the authority to take decisions in extraordinary
situations was in the hand of the parliament, but after the constitutional amendment, this
authority was given to the Council of Ministers, which convened under the chairmanship of the
President.

Another political criticism is the President's constitutional right to appoint senior public
officials. With this modification, the president's appointments were criticized for being
perceived as utterly biased and unfair such as university rectors.

Constitutional Arrangements Regarding the Judiciary in the New System

One of the most outstanding aspects of the judiciary in the new constitutional amendment
is undoubtedly the position of the courts. In Article 9 of the 1982 Constitution, the phrase
impartial was added to the phrase that the jurisdiction of the trial is exercised by independent
courts on behalf of the Turkish Nation.

There are three types of courts in Tiirkiye that can exercise judicial authority: judicial,
administrative, and military. The military was no longer in charge. Except for disciplinary
courts and tribunals entrusted with trying troops in times of war, military courts have been
abolished as a result of the change made to Article 142 of the Constitution. (Koc,2021) The
process for choosing the Council of Judges and Prosecutors members changed, and part of the
members were now chosen by the parliament. The reason for this shift is that the prior CJP
members were chosen by their fellow members, which allowed for divisions and factions
within the judiciary. On the other hand, the President's tradition of choosing some Supreme
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Court justices persisted. Additionally, the CJP members were chosen for terms of four years,
and those whose terms had already ended were re-elected.

One of the criticisms is that the judiciary's independence will be compromised by the
Assembly and President choosing the Constitutional Court's members, and that over time, the
President will choose the majority of the court's members.

Conclusion

The separation of powers and the rule of law are the foundations of both the parliamentary
and presidential systems, which are the dominant forms of governance in the 21st century. The
most significant issue raised while discussing Tiirkiye's presidential system is
"authoritarianism, dictatorship, and the possibility of polarization and one-man rule." The
opposition parties and the vast majority of the population still continue to oppose the
presidency system, as can be observed. I would like to point out that the presidential system
will endanger the future of democracy in societies where democratic institutions are not rooted,
the culture of democracy is not deepened, and the political process is prone to polarization. In
2023, Tirkiye will celebrate the 100th anniversary of its republic while holding its second
presidential election. No matter what choice is made as a result of this election, Tiirkiye's
significant political influence and history will remain. In my opinion Tiirkiye has had serious
political issues in the past, particularly with regards to upholding a stable democratic regime.
It is, however, quite challenging to claim that the legislative system is to blame for this. Tiirkiye
attempted to resolve its issues by supporting the president and ultimately implementing the
presidential system. Previous governments had no interest in making the legislature stronger.
Since Tiirkiye has switched to the presidential system, the discussion should shift from
ineffectiveness of the parliamentary system to the weak points of the presidential system.

References

Constitution of Turkey. wwwS5.tbmm.gov.tr/yayinlar/yabanci_diller/TBMM Ingilizce.pdf.
Accessed 4 Jan. 2023.

“OPINION ON THE AMENDMENTS TO THE CONSTITUTION ADOPTED BY THE
GRAND NATIONAL ASSEMBLY ON 21 JANUARY 2017 AND TO BE SUBMITTED TO
a NATIONAL REFERENDUM ON 16 APRIL 2017.” www.venice.coe.int, 2017,
www.venice.coe.int/webforms/documents/default.aspx?pdffile=cdl-ad(2017)005-e.

Systems of Government, Party Systems and Their Elements. www.kuwi.europa-
uni.de/de/lehrstuhl/vs/politik3/Dokumente/lehre/1-2007 FFO_Electoral Politics -
_Session_1_ Transparents.pdf. Accessed 4 Jan. 2023.

“Turkey’s Constitution of 1982 With Amendments Through 2017.” constituteproject.org, Apr.
2022, www.constituteproject.org/constitution/Turkey 2017.pdf?lang=en.

Adar, & Seufert. (2021). Turkey’s Presidential System after Two and a Half Years. Retrieved
January 5, 2023, from https://www.swp-

berlin.org/publications/products/research papers/2021RP02 Turkey Presidential System.pd
f

Al, Hamza. On The Presidential System: The Weak Link of the Presidential System,
Parliament. 2020, dergipark.org.tr/tr/download/article-file/1174788.

AY, Sadiye. PARLIAMENTARY SYSTEM AND GOVERNMENT SYSTEM
DISCUSSIONS IN TURKEY, May 2004, www.mevzuatdergisi.com/2004/05a/01.htm.

Bagle, H. Emre (2017), “Inequality of Income Distribution and Poverty in Countries Governed by a
Parliamentary and Presidential System”, Human and Human, 4 (11): p. 5-39.



Comparative Law Working Papers — Volume 7, No. 2, 2023.

COMPARISON OF THE PRESIDENTIAL SYSTEM AND THE PARLIAMENTARY
GOVERNMENT SYSTEM. (n.d.). Retrieved January 5, 2023, from
https://www.turkiyehukuk.org/baskanlik-sistemi-ile-parlamenter-sistemin-karsilastirilmasi-
infografik/

Erdogan M., Constitutions and Politics in Turkey, Liberte Publications, Ankara, 2003, p. 36
Gozler K., 2000, Turkish Constitutional Law, Bursa: Ekin Bookstore

Kaan, Oguz. NEW GOVERNMENT SYSTEM IN THE 2017 CONSTITUTIONAL
AMENDMENT. 2019, dergipark.org.tr/tr/download/article-file/605191.

Karatepe, S., 2013, Government Systems and Turkey. New Turkey, p. 223-225.

Linz J., 1994, Presidential or Parliamentary Democracy. Does it make a Difference? The Johns
Hopkins University Press, p. 3-87.

Nur ULUSAHIN, Nur. “THE QUALITY OF THE CURRENT GOVERNMENT SYSTEM IN
TURKEY AND THE THREATS AND DANGERS OF THE REGIME’S SHIFT TO THE
PRESIDENTIAL SYSTEM.” JOURNAL OF LAW AND ECONOMICS RESEARCH, 2011,
dergipark.org.tr/tr/download/article-file/85249.

Ozbudun, Ergun (2005), In “Presidential System Discussions”, (ed.) Teoman Ergiil (2005), Presidential
System, Ankara: Turkish Bar Association Publication.

Tezil] E. ,2012, Constitutional Law, 14th Edition, Istanbul: Beta Publications.

TURAN, Menaf. Turkey’s New Administrative Order. Presidential Government System. 2018,
Social Sciences Research Journal, p.43-57 dergipark.org.tr/tr/download/article-file/524784.
Turgut, Mehmet (1998), Presidential System, Army and Democracy, Istanbul: Bogaz[] [
Publications.

Yokus . (2018). ELECTIONS AND THE PRESIDENTIAL SYSTEM IN TURKEY Is a return
to democratisation possible in this new period? Retrieved January 5, 2023, from
https://www.democraticprogress.org/wp-content/uploads/2018/09/4.April2019-
SevtapYokusAugustAssessment2018-Proof2-WEB.pdf



Comparative Law Working Papers — Volume 7, No. 2, 2023

Yasemin Seckin'
The Role of Intermediary Liability in Balancing Copyright Law in the Digital World

Abstract

Through the rapid shift from the analogue to the digital age, access to all information is
only one click away, independent of place and time. On the one hand, online platforms serve
as a bridge between authors and the public by showcasing their creative minds in a less
affordable way. On the other hand, it is also an intermediary for enabling users to share and
circulate illegal content. Then, who will be responsible for this unlawful content?

Considering that a platform has millions of subscribers, mainly anonym users, the copyright
owner cannot find the direct infringer when a copyrighted work is shared without the
authorization of the copyright holder by a third party on the platform of the intermediary. It
seems more manageable for the right holder to assert the infringement claims against the
intermediaries despite the fact that they are not absolute infringers. Therefore, there have been
some responsibilities to online intermediaries, and the basis of the liability of intermediaries is
covered under the directives of the European Union (EU). Besides, a rights clash arises from
exercising fundamental rights and rights provided under copyright law. This is because there
are three sides to this game, and each side has the expectation of protection for their rights. For
instance, intermediaries can conduct their businesses and play an important role in individuals’
freedom of expression and access to information. There are also intellectual property rights of
creative work owners given high protection. A fair balance between such actors of copyright
law during the implementation of these responsibilities must be ensured to protect fundamental
rights. This paper discusses whether the legal framework of the EU on the liability of online
intermediaries is a sufficient tool to assure a fair balance. In doing so, there will be an
examination of EU policies and CJEU case law on intermediary responsibilities.

1. Introduction

Law aims to meet the requirements of societies to ensure that people can have a regular life
in hectic conditions. This aim is also considered when the protection of intellectual creations
is guaranteed in copyright law. The protection started with books as copyrighted works with
the invention of the printing press.? The publication of books is known as one of the motives,
called material side, for copyright protection along with the other three factors, which are the
personal side (author’s request of protection for their artistic work), consumption side, which
reflects the public interest in the copies of a work and the legislative side which represents the
regulatory character of copyright law as a balancing factor between the rights of the copyright
holder and the society’s interest.>

The principles of copyright protection have developed due to the evolution of technology
and social life. Today, thanks to web 2.0, the evolved version of the internet?, creative works
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accessible as attached to a material medium are now reachable in a digital format at any time,
wherever there is an internet connection. In sum, the internet has changed the form of
dissemination and communication to the public of creative work. For instance, in the very early
2000s, we were recording our favourite songs on a cassette to listen to them over again, but
now, there are music streaming platforms such as Spotify offering subscriptions and allowing
people to reach various kinds of copyrighted music, with some technological restrictions to
prevent the work being distributed without rightsholder’s authorisation.’ With this service, we
can make our playlist and listen to it on multiple devices simultaneously.

Moreover, the internet has given many opportunities to people who have creative ideas.
They can create content, which is called user-generated content (UGC), upload it to those
platforms, and reach out to other users. The fact that complete information and subject can be
shared on the internet brings some problems. While providing all information flow online,
intermediaries made their platforms suitable for users' illegal uploads of copyrighted work.
Furthermore, politically, and racially motivated hate speech by hiding those unlawful acts
behind the freedom of speech has also become widespread. These issues lead to violation of
human rights as defined under constitutional law and rights under criminal and copyright law
of nations. The problem is the technological sophistication of how information useful or
harmful to society is disseminated. This is because the current policies to be applied in
resolving disputes arising from such developments are always one step behind.® It needs help
to keep up with the sudden shift. Besides those drawbacks, the lawmaker's high protection
granted to the authors raises a concern; for instance, when injunction claims are evaluated by
the Court of Justice of the European Union (CJEU), the fair balance between the interested
parties’ rights has not been achieved.” Accordingly, there are concerns over the incompatibility
of the statutory liability of online intermediaries with the EU Charter of Fundamental Rights
(EU Charter)®. Any protection granted to the owner of creative work under copyright law
restricts the freedom of other interested parties. However, copyright law also safeguards
cultural interests and ensures a consistent source of cultural elements in the public interest.’
This means that the nature of copyright law covers the balance between the rights holder and
other interested actors.

In this paper, before specifying the liability of online intermediaries, we will first examine
who they are regarding the statutes and in which cases they can be exempted from liability
referencing the CJEU interpretation, i.e., safe harbours. While reviewing the liability regime,
there is an analysis of deficiencies in applying the existing rules to disputes and which
fundamental rights are violated in the digital environment. Finally, considering the opinions of
academics and CJEU decisions on the fair balance issue, there is a discussion on what kind of
adjustments would be positive in solving legal uncertainty in the future. we will also point out
the measures that online intermediaries must take to be exempted from liability creating
proportionality concerns.

2. How to Define Online Intermediaries in European Copyright Law
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There has yet to be an exact definition of online intermediaries as statutory or scholarly.
Jaani Riordan explains the reason for this by emphasizing that the concepts of online
intermediaries change with the constant technological shift.!® A precise definition would be
unrealistic and superfluous without knowledge of future advances.'!

Even though it seems wrong to seek a precise legal definition for intermediaries regarding
academia, it is evident that making inferences about what they do is useful. According to the
Organisation for Economic Co-operation and Development (OECD), intermediaries are,
literally tacitly exist between two or more people.!? These intermediaries cannot take the
initiative to disseminate content, goods, or service, even though they help a user to make these
activities happen.'® By the description of OECD, online intermediaries act as a bridge for
individuals in the virtual environment. In addition, through technological infrastructure that
they own or have invested in, intermediaries enable users to create content, i.e., YouTube, or
make the content, products, and services available, such as internet access and service
providers. These may change in the future, and new activities may be added to intermediaries'
services. For instance, Directive 2019/790 on copyright and related rights in the Digital Single
Market (CDSM Directive)'* was initially intended to define the scope and regulate the behavior
of online content-sharing service providers (OCSSP)'® whose social and technological function
is different from other intermediaries. Examples may vary according to the functions of the
platforms codified in the directives and determined with case law.

When starting to write this article, Europe’s expected upgrade for the liability regime of
online intermediaries, the brand-new Digital Services Act (DSA)'®, existed as a proposal. On
the 19™ of September, DSA entered into force. Therefore, it is inevitable to mention the DSA
and how it contributes to European copyright law in this paper. It became effective as a
regulation that revises the responsibilities regarding the services of intermediaries in Directive
2000/31/EC (E-Commerce Directive)!’. The European Commission came up with DSA, which
is anticipated to be a ground regulation for online intermediaries and platforms. As promised,
there are definitions in Article 3, which covers information society services in this very new
European regulation. However, it should be noted that this regulation does not modify the
application of the E-Commerce Directive. '® In this sub-section, we will mention the E-
Commerce Directive, the reference point of case laws, and other directives that mention
intermediaries, including DSA’s update. One of the motivations for implementing the DSA is
to prevent legal problems arising from the complex structure of online intermediaries, whose
responsibilities were regulated in the 2000s directives, and to bring European law in
synchronization with these changes.!® Again, the case law of CJEU also is a relevant element
for making a fair taxonomy for online intermediaries.

However, it is challenging for CJEU since it has an interstitial law-making mechanism that
there is no legislative definition for online intermediaries and requests of an intermediary
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statute for defendants who offer services online before the court.?’ As a consequence, platforms
that provide services online, such as an online marketplace (i.e., eBay), a social network, and
an operator of an open wireless network, are considered online intermediaries.?!

All these controversial issues aside, providing a legislative definition for online
intermediaries would narrow their ability and mould them into a period of directives, which is
the last thing that is desirable for such intermediaries, who always show changes in concept
parallel to technological advances.

Online intermediaries' activities, causes, and responsibilities are essential in intellectual
property and human rights law. Due to their importance in copyright law, their categorization
based on their functions and capacities requires more attention than finding a definition for the
online intermediary.

2.1. Legislative Classification of Online Intermediaries

The lack of a definition of online intermediaries should not mean that they are not regulated
under the legal provisions.*? Several descriptions have been made based on the services they
provide on the internet. Therefore, it is better to discuss them by their functions as classified in
the legislation. The EU copyright system has three directives and regulations with the newly
effectuated DSA for online intermediaries. DSA consists of arrangements, including a
definition for information society services; however, E-Commerce and CDSM Directive
provide rules for specific intermediary services.?* In addition, although Directive 2001/29/EC
(InfoSoc Directive)** makes an ordinary inference about intermediaries, it gives us a more
expansive interpretation of online intermediaries than others.

If we look at the InfoSoc Directive in detail, it gives a clue about who the intermediaries of
the digital world are. This directive does not give us a technical definition but addresses online
intermediaries. In recital 59, intermediaries are referred to as those “who carry a third party’s
infringement of a protected work or other subject matter in a network.”* This directive relates
to them only as intermediaries who convey the infringing material of the third party on the
internet. This attribute is comprehensive. When the associated disputes came before the CJEU,
questions were referred to the court regarding who should be considered an online intermediary
according to the provision of the InfoSoc Directive. In the case of UPC Telekabel?®, where the
enforcement of a blocking injunction against an internet service provider (ISP), if considered
an intermediary, was requested, the CJEU ruled out that the ISP should be recognized as an
intermediary in light of Article 8 (3) of the InfoSoc Directive.?’” CJEU interpreted this related
article broadly and gave the definition by stating, “any person who carries a third party’s
infringement of a protected work or other subject matter in a network™?®. It must be said that
case law plays a vital role in determining who can be considered an online intermediary. This
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is because case law is relevant for determining the legal framework. In another judgment, CJEU
put the context of Article 8 (3) of the InfoSoc Directive first and decided accordingly that online
social networking platforms are intermediaries since the wording in the Directive must be
interpreted broadly.?’ As the CJEU rulings demonstrate, while the InfoSoc Directive gives us
a general interpretation of online intermediaries, compared to the E-Commerce Directive, it is
a limited guide for determining who they are.*

Analysing the E-Commerce Directive, we can observe that it regulates the identity of
certain online intermediaries. According to the Directive, online intermediaries consist of three
subjects; mere conduit operators, caching providers, and hosting service providers.’! Their
common feature is that they are technical intermediaries. Although there is no definition for
these intermediaries, their activities on the internet can identify them with the help of the
context in the E-Commerce Directive. Intermediaries referred to in this directive are exempted
from liability if they fulfil certain conditions determined in the Articles between 12-15.
Referred articles comprise the limitation of obligations, so-called safe harbours. Safe harbours
under the E-Commerce Directive are adopted from the United States Digital Millennium
Copyright Act (DMCA).*? The term online intermediary is not used in the Directive; instead,
"Liability of intermediary services"* is preferred. The definition of the providers of these
services is stated as "any natural or legal person providing an information society service" in
Atrticle 2 (1) (b) of the E-Commerce Directive.** This letter of the law is quite broad. In the
following paragraph, there is a narrower definition for established service providers® who
preclude some information society service providers, such as broadcasts, by only mentioning
presence services. Furthermore, based on this definition, persons who do not have a profit-
making purpose are not accepted as established service providers. In other words, service
providers that will benefit from the safe harbour regime under this directive must operate their
services with a commercial purpose and a necessary technological infrastructure.*

It is vital to say that E-Commerce Directive indicates an exemption plan for intermediary
service providers from liability.’” However, this may be possible only if concerned
intermediaries provide specific services and fulfil the conditions specified in this Directive.
The first one of these services is a mere conduit service as specified in Article 12 of the E-
Commerce Directive. In the provision of Article 12(1), as stated, "Where an information
society service is provided that errors prior to the placing of the order; consists of the
transmission in a communication network of information provided by a recipient of the
service"?, its activity is in a passive mode by acting as a data carrier. Nevertheless, it also has
an active role under the same provision.>* This is to help people to access the internet. This
service under the E-Commerce Directive involves temporary data storage while enabling
information flow from one party to another.*’ This also means that they do not create content.
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In the following article, there is another safe harbour regime for caching services.*! The caching
does not involve any aspect of permanence but instead temporary storage.** Article 14 of the
E-Commerce Directive also provides an escape of liability for hosting service providers in
certain conditions. From the scope of this article, it can be drawn that such activity is storing
information provided by the recipient of the service. The result is that hosting service providers
are not seen by consumers and work as technical operators who financially collaborate with
the website operator or producer of the material stored on a website.*> To benefit from safe
harbour immunity regulated under this Directive, it is vital to determine who the intermediary
service provider is. Within the scope of Recital 42 of the E-Commerce Directive, the service
provider that will benefit from the liability exemption must play a passive role in the flow of
infringing material.** In light of the information from the Recital, a highly controversial
judgment was given by the CJEU on a case, Google France v. Louis Vuitton*, for determining
an internet service provider that may fall within the scope of Article 14. In Google France v.
Louis Vuitton case, Article 14 and Recital 42 of the E-Commerce Directive were interpreted
together. Accordingly, for an internet service provider to be qualified as a hosting service
provider within the scope of Article 14, this ISP should not be able to play an active role
regarding the content it provides hosting.*® Based on the judgments of CJEU, whether an
intermediary should be considered within the provision of the E-Commerce Directive depends
on which elements the court takes as a starting point. In other words, for the specific
intermediary service providers included in this directive, a taxonomy is made by observing
their technical functions and the amount of control over the content the third party delivers.
Regarding the CDSM Directive, the types of intermediaries are defined, and their
responsibilities are regulated differently. The intermediaries mentioned in the CDSM Directive
are only online content-sharing service providers (OCSSPs). E-Commerce Directive’s safe
harbours do not apply to the OCSSPs.*” CDSM Directive but has set obligations specifically
for these intermediaries. These are also considered information society service providers. Their
primary purpose is to make a profit as a platform for sharing and producing copyrighted works
and many similar activities considering the CDSM Directive.*® This sharing through their
platforms can be any information, images, or audio-visual content referred to as UGC. A
platform or a website that commercially operates the flow of UGC among many people can be
defined as OCSSP.* Nonetheless, based on the wording of Recital 62, it can be concluded that
CDSM Directive does not cover the activities of not-for-profit organisations and business-to-
business cloud services, i.e., only private use or services where copies of intellectual property
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works are not reproduced or provided for profit.>’ Therefore, the scope of the directive gives
an obvious hint as regards who is excluded from the liability regime of CDSM.

Initially, the CDSM Directive was seen as a solution to address complaints about legal
uncertainty and inadequacy of legislation in the digital sphere.’! However, when it is put into
practice, it restricts the fundamental rights of other actors of copyright law. Therefore, there
was a need for a comprehensive new regulation for the services provided by intermediaries on
the internet that would keep pace with the technology. This is now expected to be achieved
with DSA. While the DSA adds new rules for information society services, it provides a more
detailed provision for the specific online intermediaries that benefit from the E-Commerce’s
safe harbour regime. Comparing DSA with E-Commerce, the 2000s Directive gives an
extended scope and does not just cover intermediary services but, in general, information
society services.’?> DSA has categorised the intermediary services included in information
society services in Article 3.>> The DSA defined mere conduit, caching, and hosting services
within this layer.>* While defining illegal content, the DSA recognised online platforms as
hosting service providers.>> Moreover, the regulation has also included online search engines
in the category of intermediary services.’® Before the DSA came into force, the CJEU and the
Member States had a categorisation problem for intermediaries. With the new regulation, a
definition and taxonomy have been prepared for almost all online intermediaries operating their
services online.

3. Liability Regime for Online Intermediaries in European Union Law

Where there is an unlawful use of the author's right on the internet by a third party through
the services of online intermediaries, the author may invoke the liability of either the infringer
or the owner of the platform on which the right is infringed. However, the effective and
practical way is to apply it to the online intermediary. It is difficult to determine the identity of
third parties who make the work available online via the services of online intermediaries, so
international and national legislation aims to regulate users' online behaviours by imposing
responsibilities on intermediaries. Although online intermediaries do not directly commit an
unlawful act, they carry the illegal conduct. According to this outcome, they must be
secondarily liable for the indirect involvement of infringing activity. However, it is highly
controversial whether their responsibilities are secondary or not. To be liable for an act in the
first degree, the person must directly commit the wrongful act. There should be a direct
violation by the wrongdoer. Furthermore, the primary liability is harmonised in EU law. Thus,
there is no controversy on specifying the primary liability from an action.

There is no provision in the EU copyright law when defining secondary liability as a type
of liability. Article 8 (3) of the InfoSoc Directive and Article 11 of the Directive 2004/48/EC
(Enforcement Directive)’’ only emphasize that intermediaries are liable for the acts of third
parties carried out through their services. There is no evident context which indicates that
online intermediaries are primary or secondary infringers. Eventually, court decisions will be
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a guide for finding answers. For instance, Advocate General (AG) Jéiskinen®®, who gave his
opinion on the CJEU's judgment in L'Oréal SA v. eBay>’, made some conclusions on whether
eBay, an online marketplace, should be considered primarily liable for the illegal advertisement
and sale of perfumes on its marketplace by a seller who has a profile on eBay. In AG Jaaskinen's
opinion, secondary liability is regulated in the law of the Member States, even though it is not
harmonised with EU law.%° He emphasises that there is no such regulation for trademark law
based on the wording of the directives on the liability of intermediaries.®' He then stated that
there is no court decision on the primary liability of eBay or similar intermediaries.®® This
means that he recognised secondary liability for online intermediaries.

When the liability regimes in the directives are analysed, it is not what the intermediaries
can be directly liable for but how they can escape liability if they fulfil certain conditions
imposed by the legislation. In other words, according to Jaani Riordan's observations, European
law has set limits on the first- and second-degree liabilities that may be imposed on
intermediaries.®® The liability regime in the Directives includes safe harbours, a limit for
prevention from duties to monitor third party's activity, and limits to guard the fundamental
rights and injunctions.®* When examining DSA's and directives' liability regimes, we will
discuss the limits of each directive and regulation obtained for liability of online intermediaries’
services.

3.1. Analysis of Substance
3.1.1. E-Commerce
3.1.1.1. E-Commerce Directive

As mentioned in the section on legislative classification, the common characteristic of the
intermediaries mentioned in this Directive is that they are technical intermediaries. On the other
hand, online content-sharing service providers are not those who provide technical facilities to
users but only those who provide the content made available to users and are not regulated in
this Directive.

In the E-Commerce Directive, exemption from liability for three specific online
intermediary services is regulated under Articles 12, 13, and 14. Therefore, for ISPs to be
subject to the special liability regime under the E-Commerce Directive, they must qualify as
an intermediary service provider, perform an activity covered by the exemption regime and
comply with the specially regulated conditions of the relevant service provider. According to
the provision of Article 12, when an online intermediary acts as a mere conduit, it should not
involve the transmission of information, should not select the receiver, and should not modify
the information contained in the transmission.®> To benefit the safe harbour immunity of
caching services, the information should not be modified; the provider conforms with the
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provisions on access to information and the regulations according to the updates in the data;
the provider must expeditiously remove or disable access to the information.

The most discussed and controversial service provider whose service is hosting must also
take precautions to meet the conditions of the safe harbour as referred to in Article 14 (1) of
the E-Commerce Directive. Their exemption from liability is more controversial compared
with others.®” Indeed, to benefit from the immunity regime, they must have passive functions
in circling all kinds of information, whether legal or illegal. Although there is an algorithm to
check the contents uploaded by users, controlling all the data stored in their system is not easy.®®
Therefore, they have features that require them to be more active as they facilitate the
permanent storage of information. Thus, there is not any automatic storage considering their
technical features, but voluntary storage. This feature of hosting service providers sparked
controversy before the court. According to the decision of the CJEU in the L'Oréal SA v. eBay
case, for an intermediary service to be accepted within the safe harbour regime, the
intermediary must be in a passive role.®” Otherwise, the hosting service provider cannot benefit
from the safe harbour. Moreover, E-Commerce Directive’s safe harbour regime exempts them
from becoming liable if they hold some conditions regulated in Article 14 (1) of the E-
Commerce Directive. These conditions are, firstly, not having actual knowledge about illegal
content or information.”® If they have such knowledge, the legislator wants them to take prompt
action.”! Otherwise, they will be liable for the third party’s illegal activity. The approach for
obtaining the essential knowledge is not harmonised under EU directives, and this issue is left
to the Member States to decide.”” Besides regulations for exemption from DMCA, there is also
a mechanism called notice and takedown (NTD) for hosting service providers.”” It is a
technique through which a private entity directly requests that an internet intermediary remove
or block access to information in response to a violation of their rights.”* The intermediary
must determine if such a complaint is legitimate and that the content is infringing or illegal.”

Furthermore, the general monitoring obligation is not imposed by the Member States if the
intermediary services offer one of the services covered by the Articles as mentioned above,
which incentivizes intermediaries to transmit or store information.”® In short, Article 15
excludes intermediaries providing only mere conduit, caching, and hosting services regulated
under the E-Commerce Directive from the general monitoring obligations.
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3.1.1.2. Digital Services Act

DSA has nearly the same provision for mere conduits, caching, and hosting service
providers. Along with that, there are also clauses for other online intermediaries. There are four
layers of intermediary services in its structure. At the bottom are all the intermediaries, moving
upwards to hosting service providers, online platforms, and finally to large platforms. In other
words, the point to be considered here is that the distinction between online intermediaries
should be made according to their size, not based on their functions.”” The provisions of the E-
Commerce Directive for safe harbours are replaced by Articles 3, 4, 5, and 7 of the newest
DSA regulation. This will lead to the provision of DSA being interpreted when there is a
dispute before the CJEU.”® DSA also regulated the exemption from general monitoring like E-
Commerce Directive, which also means their liability regime is conditional. Moreover, the
hosting provider can have the notices on time, diligently, non-arbitrary, and objectively thanks
to the notice and action mechanism of DSA.” It can be said that the DSA has been drafted
under the influence of concrete cases before the CJEU. According to Recital 17, in cases
without liability exemption, the liability is not automatic, and the legislator can analyse the
liability concerns separately.®® There is also an essential requirement that, to rely on the liability
exemption, hosting service providers are required to play a neutral role in storing and
transmitting the data and information of users.®!

Furthermore, DSA includes new platforms when regulating online intermediaries' activities
and liability regimes. It is called a business-to-customer online marketplace.®? As it was highly
debated while eBay’s statute was discussed whether it could be classified and could benefit
from the safe harbour regime under E-Commerce Directive due to its active role on the internet.
In summary, after existing directives for more than 20 years and a directive only for OCSSPs,
it is obvious that the DSA regulation will bring a positive change. It is a plus point that the
DSA recognizes the importance of fair balance, which the CJEU has considered, and that the
functions of intermediaries are distinguishable.

3.1.2. Copyright Law

3.1.2.1. InfoSoc Directive

Under this directive, no immunity regime is provided for online intermediaries to escape
liability. Regarding online intermediary services, the rules on granting injunctions are set out
in Article 8(3) and Recital 59.3° According to the provisions, Member States provide a
condition whereby authors can enforce an injunction against intermediaries who facilitate the
dissemination of infringing material. In addition, it is necessary to mention the provision of
European copyright law on communication to the public, which also affects online
intermediaries and is an essential step in the liability regime. One of the most important reasons
for this is the use of this provision by the CJEU as a guide in determining whether online
intermediaries are liable for the acts of third parties. The concept is adopted from the WIPO
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Copyright Treaty (WCT)® and is obtained as an exclusive right to the authors to help them
communicate their work with the public under Article 3(1).

In the Stichting Brein v Jack Frederik Wullems judgment®®, the CJEU established a concept
for this exclusive right stated in Article 3 (1) of the InfoSoc Directive. It explains this concept
by starting from the high protection afforded to the authors in Recitals 9 and 10 by allowing
the copyright owner to receive an appropriate reward for each use of their work, independent
of time and place.®® In other words, this provision for communication to the public within the
meaning of Article 3 (1) of the InfoSoc Directive covers every method offline or online, such
as the sale of a multimedia player with pre-installed add-ons. The CJEU has set two cumulative
criteria for this concept. These are the act of communication of a work which refers to Recitals
4 and 9, and the act of communication of that work to the public.!” Amongst those criteria,
CJEU’s interpretations of increasing the extent of communication to the public carry two
different criteria: intentional intervention and the new public.%® As a consequence, such video-
sharing platforms where UGC is carried out, like YouTube, can make communication to the
public by giving the public access to protected work without the authorization of the
rightsholder that their users uploaded.®® In addition, the CJEU has excluded Member States
from extending this provision in Article 3 (1) of the InfoSoc Directive for Svensson Case”. If
this is the fact, according to the CJEU’s interpretation, rightsholders would be awarded broader
protection for a more comprehensive range of activities by Member States, stimulating legal
uncertainty.”! However, as technology develops and changes the nature of the internet and
people's behaviour, new challenges will arise as to which acts will be considered
communication to the public. It is possible to change this by making European legislation more
flexible and endeavour to provide more excellent protection to copyrighted work and protect
the rights of all stakeholders.

3.1.2.2. CDSM Directive: Article 17

This directive deals with only a specific online intermediary, OCSSP. The concept of the
CDSM Directive for OCSSPs does not include the safe harbour regime provided for in Article
14 of the E-Commerce Directive. Moreover, Recital 62 distinguishes OCSSPs from other
online intermediaries by stating that “The services covered by this Directive are services, the
main or one of the main purposes of which is to store and enable users to upload and share a
large amount of copyright-protected content with the purpose of obtaining profit
therefrom...”.”? In light of Recital 62 of the CDSM Directive, at least one sign is sufficient for
a business operator to be distinguished as an OCSSP and, accordingly, only a provider of a
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service that occupies a significant place in the online market by competing with other online
content-sharing services, such as online audio and video streaming services for the same
audiences, can be considered an OCSSP as envisaged by the Recital 62 of the CDSM
Directive.”® Victor C. Rosa, with one more addition, points out that another clue comes from
the natural behaviours of OCSSPs. In his view, these providers organise and support the
creation of content to attract more users.”* Again, it may be that the CJEU has linked the
inclusion of ISPs in the safe harbour regime according to their active or passive role. This is
because, in the case law of the CJEU so far, the criteria for deciding whether the online
intermediaries in question are active or inactive allow us to make assumptions about whose
service is covered by the safe harbour immunity of the E-Commerce Directive. However, the
important difference for OCSSPs is that if they do not have authorisation from the rightsholder,
they are directly responsible for disseminating infringing content through their services. For
the first time, the liability of online intermediaries has explicitly mentioned whether their
liability is first or second-degree.

Pursuant to Article 17 (1) of the Directive, OCSSPs' actions of making the work available
to the public or other materials subject to copyright protection uploaded by their users will be
considered as an act of communication to the public within the meaning of Article 3 (1) of the
InfoSoc Directive. Thus, the uncertainty regarding the legal nature of such activities has been
eliminated for OCSSPs’ services. The natural consequence of this context is that OCSSP must
obtain authorization from the copyright holder for their act of communication to the public.”
This authorization is provided by concluding a licence agreement.”® If OCSSPs do not have
permission from the rightsholder, then they are directly liable for illegal content uploaded by
their users.”’

However, a licence agreement is not the only way out for OCSSPs. Article 17(4) lists
certain conditions that must be met to escape liability. In fact, the CDSM directive requires
OCSSPs to coordinate with authors in case they fail to fulfil certain obligations. This is because
the legislator wants to ensure here, as seen from Article 17 (1) and paragraph 4 (a), that
infringing material will not be available on the platform in the future. However, it must be said
that from the standpoint of balancing rights, the CDSM’s conditions for OCSSPs to be
exempted from liability are controversial. In the wording of the directive, a subjective state has
been obtained. An OCSSP is requested to show their best efforts to obtain authorization’®, to
safeguard the unavailability of the infringing material®®, and to act promptly if OCSSP receives
a request from the rightsholder to prevent the dissemination of the infringing material along
their platforms proactively'? if they want to be exempted from the liability. Even though the
legislator does not explicitly mention the term, best efforts, it has set the condition that
professional diligence should be in accordance with high industry standards as a condition as
to how this can be ensured.!?! If the scope of Article 17 (4) (a) is considered, it is necessary to
get a separate licence for each sector that may exist on the platform for licensing and to enter
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into a separate negotiation process with the professional associations or other copyrighted work
owners who are not under its umbrella. Moreover, according to the dominant view in academia,
Article 17 (1) and 17 (4) should not be considered separately from each other.!%? In the absence
of a licence, it may be possible for OCSSPs to enforce the general monitoring obligation, even
though Article 17(8) states that it does not apply. In particular, the general impression gained
in the academia from the wording of "best efforts" is that content recognition technologies or
filtering methods are not mandatory for an OCSSP to be deemed to have made such efforts.'%
The CJEU has already ruled in the case of Poland v. European Parliament and Council of the
European Union'% that there is no incompatibility with the Charter over the concerns of
balancing fundamental rights and rights obtained for copyright owners under the European
legislation. In this case, Poland requested the annulment of Article 17(4)(b) and (c) of the
CDSM Directive on the grounds that it is contrary to the freedom of expression and information
set out in Article 11 of the Charter, as it requires a filtering obligation.!*> However, the court
rejected Poland's request, recognizing, as in the Glawischnig-Piesczek judgment!'%, that some
monitoring obligations are not considered illegal in the light of the EU Directives. In fact, the
CDSM Directive was proposed to strike a fair balance between fundamental rights. Especially
when the CJEU interprets the contexts of the E-Commerce Directive and InfoSoc Directive,
there is a legal gap and the injunctions requested by the copyright owners violate the
fundamental right of online intermediaries as business owners and users. In practice, however,
and especially in respect of the concerns considered by Poland, the outcome is unfavourable
considering fundamental rights.

These new provisions under the CDSM Directive also introduced notice and stay-down, a
new mechanism for the liability of online intermediaries.!®” As it is a different mechanism from
the E-Commerce’s stay and take-down mechanism, it takes precautions before the content is
shared on the platform, affecting future uploads. However, this mechanism is stricter than the
mechanism in E-Commerce Directive. At the same time, big platforms such as Facebook,
YouTube, and Google Inc can set out autonomous content recognition systems, which require
high technological investments and time. Consequently, the CDSM directive requires
platforms to fulfil time-consuming and financially burdensome obligations under the license
agreement. They must compensate for the damage if they fail. Although it is left to OCSSPs to
take the necessary safeguards, they are limited in enforcing their rights, considering the high
protection afforded to copyright owners. Consequently, in addition to the shortcomings of this
Directive, there is also a context that is interpreted in such a way as to violate fundamental
rights. It cannot be said that the objectives set out in the Proposal'® have been successfully
implemented from paper to practice.

3.2. Consequences of Liability Regime
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Regarding the Enforcement Directive, Article 11 provides the author with the same
opportunity against online intermediaries as the InfoSoc directive. The point to be noted here
is that there is no direct regulation in any directive, except for the CDSM, regarding
intermediaries' primary or secondary liability. While the first sentence of Article 11 states that
judicial authorities may apply for an injunction against the direct infringer, the third sentence
emphasises that this action may also be applied to intermediaries. In other words, it separates
the primary wrongdoer's injunction request from the intermediaries. Namely, it separates the
injunction request for primary wrongdoers from the intermediaries. But the overall conclusion
that can be drawn from here is that even if the liability of the intermediaries is secondary, the
injunction to be applied against the primary wrongdoers will also be applied to them by the
Member State. Moreover, there is also a limit for injunction requests of copyright holders under
the scope of Article 3 of the Enforcement Directive. According to Article 3, these requests
should be “fair and equitable” and not be “unnecessarily complicated or costly or entail
unreasonable time-limits or unwarranted delays.”!” The following paragraph also emphasises
that proportionality, effectiveness, and dissuasiveness should exist when requesting
injunctions.!!® This relevant article is important for protecting the fundamental rights of each
party to the liability regime. For instance, in SABAM v. Netlog, the filtering injunction
requested by the rightsholder was found to be expensive, time-consuming, and complicated by
the court based on Article 3 of the Enforcement Directive.!!! Ifthe online intermediary imposes
this obligation, it will harm their business and the users' fundamental rights.!!> Therefore, the
court refused to enforce the filtering obligation. !'3  Although the CJEU rejected the filtering
obligation in Scarlet Extended''* and Netlog decisions because it would not be able to achieve
the expected balance between fundamental rights and found it even contrary to Article 16 and
Article 11 of the Charter, it seems to have ignored the fact that the obligations under the Article
17(4) of the CDSM Directive constitute general monitoring. According to the view of the
academia, even though Article 17(8) of the CDSM Directive explicitly provides that the general
monitoring obligation shall not apply, it is incompatible with subparagraphs (b) and (c) of
Article 17 (4). For the conditions in these two subparagraphs to be compatible with paragraph
8, the notification of the rightsholders should be construed to include a court decision that
specific use of the rights holders' work or other protected subject matter on OCSSP's services
is indeed infringing.''>

3.3. Role of the Liability Regime for Balancing Rights

Although the Internet is an environment where we can express ourselves more securely,
and it opens new opportunities for business owners, things become more complicated when the
concepts of rights and legality come into play. As it can be understood from the arrangements
made by the legislator regarding the liability of online intermediaries in the previous section
and the case law before the CJEU, there is a restriction of fundamental rights in enforcing
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copyright law. Moreover, the regulations of the directives on online intermediaries are not up
to date enough to cope even with the technological revolutions soon. Leaving all these aside,
the balance between the rights and the relationship between the rights of copyright holders,
users, and online intermediaries, which are constantly interacting with each other, will exist if
society continues. Geiger and Jiitte's triangular relation between respective fundamental rights,
based on the SABAM v Netlog case, will be more explanatory in this case.!'® This is because
there are three actors in the concept of intermediary liability: author, user, and intermediary.
These actors' rights and responsibilities in the digital domain are intertwined in a triangular
structure. When the rights of one party are infringed, the other parties are also affected.
However, the maximum protection afforded to the author in European copyright law and the
precise language makes the flexibility of interpretation of the legislation difficult. This leads to
a disturbance in the balance of rights.

Comparing the protection of the author's rights in the internet environment, the public
interest also has the right to freedom of expression and information, which are fundamental
rights protected under Article 11 of the EU Charter. The CJEU has also drawn attention to the
high level of protection afforded to the author in the InfoSoc Directive and has expressed
concern about whether the provision ensures a fair balance between users' rights and the rights
of the copyright holder. It is essential to ensure a balance between the actors to eliminate legal
uncertainty. For example, the blocking injunction requested in the UPC Telekabel case is not
considered by the CJEU as limiting or infringing freedom to conduct business.!'!” It was deemed
sufficient to ensure legal certainty. It was not considered to have a negative impact on either
Article 16 of the Charter (freedom to conduct business) or Article 11 (freedom of expression
and information) of the Charter.''® However, the same cannot be said for the SABAM v Netlog
Case in which filtering obligation is discussed whether it is lawful. The Court found the
filtering obligation, together with the general monitoring, to be too costly, time-consuming,
and unnecessary for an intermediary when it is considered with the Article 3 of Enforcement
Directive!!®. The reason is that the intermediary controls the users' activities by installing a
permanent device in its system and infringes the data protection in Article 8 of the EU Charter
by having access to their messages or private information stored on the platform.'?° The
conclusion to be drawn from this is that the CJEU is unfavourable to the injunction requests in
terms of ensuring a fair balance.

Although the application of general monitoring and filtering obligations is not considered
appropriate by the CJEU in terms of protecting the fundamental rights of online intermediaries
and users, this is precisely the situation faced today in the context of the CDSM Directive. In
fact, it is obvious that the mandatory nature of the licence agreement in the directive will
implicitly neutralise the balance that exceptions and limitations, which are also considered as
a brake mechanism, which comes from the Article 5 of the InfoSoc Directive, should
automatically provide in copyright law. Naturally, another factor in the establishment of these
balances is proportionality, which is a core principle of law. The CJEU has also expressed its
concerns about compliance with the principle of proportionality with the wording of fair
balance while evaluating injunction requests against online intermediaries (i.e., Scarlet
Extended, Netlog Cases). Proportionality is particularly relevant in reflecting on the constraints
on fundamental rights of rightsholders, platform operators, and users in a fundamental rights
constellation such as Article 17 of the CDSM Directive.'*! To undertake a proportionality
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analysis, it is necessary first to map the relevant rights obtained considering the Charter before
applying the proportionality analysis to the legal process of Article 17.'%?

4. Conclusion

The services that online intermediaries provide mean being both inside and outside of life.
Therefore, it has an ambiguous feature. For instance, people living in metropolitan areas;
communicate with each other. Since they have difficulty allocating time for many things, they
open an account on TikTok, Facebook, Twitter, or Instagram, meeting their needs to experience
the satisfaction of social relations and to be informed. On the other hand, since social media
offers an accessible environment for expressing ideas and getting information, it does not bring
real socialization but an artificial taste of social life to individuals in a virtual environment. In
addition to establishing an environment where people can both socialize and practice their
rights, it is necessary to protect these rights in the digital environment and ensure this
protection's continuity. However, in terms of European copyright law, it is evident that the
legislator has imposed responsibilities on online intermediaries beyond their capacity, both due
to the CJEU decisions and the implementation of the DSA regulation. It should be remembered
that while providing a high level of protection to the copyright owner, the rights of online
intermediaries and the users of their services must also be respected. Therefore, the EU
copyright regime must give a healthy environment within its border. To establish this healthy
environment, the provisions of the directives must be relaxed in the public interest and in favor
of small-scale online intermediaries. These intermediaries provide services and offer their users
a business opportunity where they can earn money more quickly through their creative work
without the obstacles of traditional methods. In other words, they have a significant and
effective place in the digital single market from an economic point of view. Therefore, the
problem here needs to be finalized and handled with caution. This is to practice the fundamental
rights and freedoms provided to people by the legal system, which is their protective shield
from the moment they are born. However, the legal gap in the law leads to a limit on the
fundamental rights of others. If such things continue to happen, it cannot be said that there is a
safe environment for activities in the digital world. This eliminates legal security. To ensure
legal security, more user-oriented rules should be set. While creativity should be encouraged
in every environment, the high protection afforded to authors should be relaxed. It should also
be noted that the fact that the CJEU binds itself and the Member States to the EU Directive on
the protection of copyright and considers related fundamental rights as a defense to copyright
to the extent permitted by the Directive may be interpreted as a wink to the traditional
understanding of copyright and may be considered to provide an environment for possible
conflicts regarding human rights.

In conclusion, more effective brake mechanisms should strike a fair balance between
stakeholders’ rights. Legislators and judges should think more far-sighted and consider users'
rights on the internet, especially protecting their fundamental rights in the digital environment
where the public can express themselves freely from governmental order.!?* Although it may
seem nice for the author to have high protection, eventually, the market disappears once the
interest in the market ends. Without a market to compete in, the author will cease to create
works and lose his creativity without feeling the public's curiosity.
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Sarra Rahoui'
The Issues of Young Lawyers in the Legal Profession System in Tunisia

Introduction

The legal profession has always dominated Tunisia’s political and public life. Lawyers in
Tunisia have served as significant ambassadors of socio-political change and for many years,
the profession has come to stand for the ideals of justice. Starting from the resistance and
struggle against the French colonization to becoming prominent symbols of regime change in
the wake of the Tunisian Revolution in 2011, lawyers have served an important role in Tunisian
society as they banded together to fight for political liberalism and the protection of the nation's
fundamental rights against Ben Ali's presidency.

One of the Jasmine Revolution's most iconic images from 2011 was of them denouncing
the dictatorship while dressed in their black robes. Following the revolution, attorneys have
actively participated in state policymaking at the highest levels. From preventing torture to
bolstering transitional justice and judicial independence, lawyers have worked together to
improve a variety of concerns (Kaur, 2021).

Lawyers also played a human rights role before their judiciary role outside the courts. They
always sought their advocacy on human rights issues based on international laws ratified by
Tunisia. Pressure was also put on the authority through having a large number of lawyers
pleading in one case, as in the cases of the mining basin workers before the revolution. Lawyers
in this case gathered their forces to defend the workers’ civil and political rights. Lawyers also
turned to public opinion and the international and local press many times. The positions of
lawyers were published in opposition media outlets such as Al-Mawqif, Al-Tariq Al-Jadeed, in
social media and blogs, while the most prominent media outlets covered their activities after
the revolution. Lawyers also carried out strikes and protests to advocate for human rights issues,
such as the protest that lasted 52 days in the Lawyer's House to demand the release of Professor
"Mohamed Abbou" in 2005. The movement continued with the October 2005 strike on the
occasion of organizing the second part of the Information Society, which ended with the
establishment of the October 18 Front for Rights and Freedoms, which represented an important
ground for action between the various components of the political and human rights scene
(Ferchichi,2013).

After the Arab spring and the mass demonstrations in Tunisia in 2011, the role of lawyers
in Tunisia increased. The Tunisian Order of Lawyers became a part of the Tunisian National
Dialogue Quarter after its creation in the summer of 2013, when political killings and massive
popular unrest put the democracy process in jeopardy of failing. At a time when the nation was
on the verge of civil war, it built a different, peaceful governmental system. Thus, it played a
crucial role in Tunisia's ability to quickly build a constitutional system of government that
ensures basic rights for all citizens, regardless of gender, political opinion, or religious belief
(Nobel Prize, n.d.). With its enormous moral power, the Quartet carried out its duties as a
mediator and motivator to further Tunisia's peaceful democratic growth, which led eventually
to win the Nobel Peace Prize in 2015.

Despite the role played by lawyers before and after the democratic transition, this legal
profession still lacks several advantages. Young attorneys still suffer from many professional
problems that hinder their practical and social progress, especially since senior lawyers
monopolize this field. After graduating, the journey to becoming a lawyer can be challenging
for young law students that did not have a wide experience in the field and that do not have
family connections or family members who are lawyers or working in law firms. Starting from

1 University of Szeged, Faculty of Law and Political Sciences.



scratch is certainly not an easy task especially since the legal regulation of this profession is
making the path more and more difficult for young students.

The Newcomers to the Tunisian legal profession

One of the main faced challenges is the registration as a legal practitioner. Before 2010, the
number on this list exceeded 500, since the law allows those holding a Master of Advanced
Studies in Law to be directly registered as legal practitioners without the need to obtain a
qualification certificate in law. Beginning in 2010, the category of apprentice lawyers has been
restricted to law graduates who pass the legal bar exam and hold competency certificates in
order to prevent the increase in the number of attorneys. This resulted in a decrease in the
number of apprentice lawyers by around 200 by the year 2011; however, this did not result
necessarily in improving the training conditions, nor the financial and professional status of the
lawyers (Al-Younsi, 2020).

Their condition is still poor, and the new procedures and legislation do not include any
attempts to improve it. Furthermore, one of the biggest challenges facing graduates of the
Higher Institute of Law on their path to becoming members of the Tunisian Order of Lawyers
is accepting to train an apprentice lawyer in the office of an attorney registered in the courts of
appeal, or cassation register of lawyers. Several lawyers reject interns for many reasons.
According to the legal profession's regulations, training attorneys are required to give
apprentices a respectable workspace, ensuring that client's privacy is protected while they
practice law. Due to the high expense of office rental fees, a large number of attorneys cannot
offer the apprenticeship.

In addition, lawyers fear losing their clientele and leaking business information. In order to
overcome this barrier, aspiring attorneys must agree to the guidelines established by those
willing to train them. Some of these requirements even require the apprentice to contribute
financially to the office or pay the subscription expenses of their training lawyer to the Tunisian
Order of Lawyers. Some apprentices seek a lawyer who will agree to provide them with a
courtesy certificate that can facilitate their registration as official lawyers, knowing in advance
that they will not secure a true apprenticeship term due to the difficulty in locating an
apprenticeship office. The moment a training attorney engages in financial extortion, they
forfeit their responsibility to teach the trainee legal ethics. Apprentices are forced to work on
the streets if they are unable to locate apprenticeship offices. In both situations, a number of
young lawyers' professional ethics begin to deteriorate due to their inability to locate an office
where they may receive training. The apprentice who is able to secure an apprenticeship in a
law firm succeeds in obtaining legal status, but they may run into relationship problems with
their mentor (Al-Younsi, 2020).

The Vulnerable Situation of Trainee Lawyers

The construction of the lawyer's personality, including his professional ethics, is
theoretically significant throughout the apprenticeship period. The interaction between the
apprentices and their mentor attorneys helps them learn that information. As their fellow young
lawyers like to refer to them, "the seniors," they are eager to look after their apprentices in a
relationship more comparable to that of a teacher and student. At first, there is a rigid vertical
relationship that develops into a close friendship over time. In contrast, a significant number of
young attorneys discover that their connection with their mentors is inherently precarious.
Many of these lawyers treat their trainee attorneys like "forced labourers" who must produce
their reports and appear in court without receiving any payment, no matter how small. Under
the guise, that it would distract them from office duties, the training attorney has even been



known to forbid the apprentice lawyer from accessing their personal case files or receiving
clients at the office. This type of approach occasionally forces the young intern to meet with
clients outside the office of the supervising attorney, which prevents them from executing their
duties in a respectable environment and worsens their financial circumstances. Since all of these
expenses are linked, young attorneys find themselves unable to pay even the annual subscription
fees of the Tunisian Order of Lawyers, preventing them from using the National Fund for Health
Insurance services. On the other hand, Courts also sometimes seek to exploit their weak position
by taking an advantage of the inexperienced attorneys' precarious situation and need for court
fees. Some criminal justice agencies appoint them in some circumstances while denying them
full access in many others. When only the Tunisian Order of Lawyers, in its regional branches,
1s permitted to assign attorneys, courts openly violate the statutes in this regard. Despite the rise
in cases of exploitation and abuse, absolutely nothing has been accomplished to stop them.
Setting up a standard collaboration contract that protects the financial rights of the apprentice
lawyer and, in exchange, outlines clear and defined job commitments is one of the primary
methods that may be successful in this respect (Al-Younsi, 2020). In this context, the deanship,
the board, the chairperson, and even the membership of the branch or the Tunisian Association
of Young Lawyers promised the improvement of apprentice attorneys’ work situation.
However, these promises remained a campaign motto to fulfil electoral gains. This strategy gets
votes, but after winning the election, the winners frequently break their promises and do not
attempt to carry out these slogans.

The situation of young Lawyers Returning from Algeria

The long process of passing the bar exam in Tunisia and the conditions law students
experience during this period especially since the exam takes place once every year and goes
through a long correction phase that waists years of the law graduate waiting for the acceptance
of the bar exam committee. This pushed law graduates to choose to take this exam in a
neighbouring country like Algeria, which happens to be easier and quicker. However,
the holders of a certificate of professional competence in the law from Algeria are still causing
widespread controversy. While the National Association of Lawyers earlier allowed them to be
ordained, the current panel headed by the Dean of Lawyers, Mr Mohamed El-Fadil Mahfouz,
refused to do so due to their failure to meet the legal requirements. While law graduates in
Algeria adhere to their right to practice the profession based on the agreement related to mutual
assistance and judicial cooperation between Tunisia and Algeria of the year 1963. The National
Association of Lawyers had appealed the decisions of the Court of Appeal to ordain them before
the Administrative Court. The case witnessed several developments that led to a sit-in at the
lawyer’s house back in 2016. The regional branch of lawyers in Tunisia recently issued a
statement confirming its rejection of the notifications’ demands for the transfer of demarcation
and its adherence to the Higher Institute of Law as a gain that cannot be neglected in light of
the endeavour to be the only entry point to the profession.

The "Group of Lawyers Returning from Algeria" includes 260 lawyers, whom the
Commission refused to demarcate, while a number of sons of the sheikhs of the profession were
ordained, which left a state of anger among the lawyers (Al-Younsi, 2020).

The role played by lawyers in the business sector in Tunisia
The challenges faced by lawyers in Tunisia, the young among them, is also the result

of Tunisia's current political and economic climate. It is accurate to say that the
Revolution resulted in a reformulation of all systems and gave the world an impression



of a fragile Tunisia that was undergoing a complete period of political change. On the
other side, the role of attorneys and judges in the business sector is still crucial. The
current state of business lawyers is not only a result of the post-revolutionary
environment. On paper, they have a good system, but in practice, things are different.
There are apparent issues with the profession's training. Tunisians and business lawyers
are both impatiently waiting. Even though they are at a transitional stage, Tunisian’s
legal system is well defined. Following the Revolution, there was a tsunami of demands,
but there was no hierarchy or order to these requests; everything had to be done
immediately. This does not imply that there are no investors out there especially in the
area of new technology, since the Revolution.

Therefore, Tunisian young business attorneys need to stand out and gain more
business especially since they are in high demand in this area. The ability to speak two
languages is Tunisian lawyers' first advantage. For lawyers who exclusively handle
domestic cases, being limited to Arabic and French is not a barrier, but for international
business affairs, it is a real problem. The need to expand their linguistic capacities,
mainly in English, is necessary to expand their network, which lacks the training of
lawyers, as well as multidisciplinary knowledge. Being a good lawyer means being
multidisciplinary in order to conquer new customers. The need to possess notions of
marketing and psychology is required nowadays as well as business management. To
master the law is not only to study the subjects of law and that is something that does
lack in the law institute that does not provide evening classes in marketing or psychology
for lawyers (Iweins, 2013). Knowledge, relationships, and connections with foreign
lawyers are necessary. Too many large international law firms make employees of their
collaborators. This is a huge obstacle for the profession in Tunisia.

Conclusion

Since the Revolution, many young lawyers have decided to set up their own businesses
directly. The fear of the network of the old regime is behind them. Yet, the challenges and the
shortcomings in the system of the legal profession are creating a burden on the new generation
of law graduates that are still paving their path among other more experienced and influential
senior lawyers. Starting from registration as a legal practitioner to becoming an established
business lawyer in a country with an unstable economic situation, young lawyers need to
overcome several challenges. The judiciary system in Tunisia, on the other hand, is not
developing as much as it should today with the new technological and social changes that are
accruing in the country. Starting from the bar exam’s rigid system and the traineeship
obligations, the legal profession has not been thoroughly reviewed and revised since 2010.
Looking at the financial situation of young attorneys, these regulations are not helping much;
on the opposite, they made things much worse not forgetting the social pressure that is put on
these lawyers and the need to succeed in a profession that seems to be more challenging in
Tunisia than in other countries.
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Sabrina Judith Kaliman'

Review of legal profession in Latin America: The challenges and changes in the 21
century’

The profession of lawyers and judges in Argentina, and all over Latin-America, have
been facing changes in relation with the new structure of the world today. In this work it will
be examined some of the changes of the new century and how this has affected the legal
profession in Latin-American countries.

Maria Inés Bergoglio is one of the authors who has one of the most extensive works on
Legal Profession in Latin-America. That is why three articles of this author will be reviewed
in this paper.

The first work that will be examine of Maria Ines Bergoglio is about recent tendencies in
the juridical profession in Latin-America and about the expansion and segmentation of this
one. In this article it is revised the modifications and radical changes that the legal profession
has to face in the present. There are different contemporary processes that cause changes in
the social organization of the juridical work. Some examples of this are a tendency of
enterprise organizations that are directly related with the salary of the lawyers. Also, there
are new ways of political activism and influence of cultural Anglo-Saxon models.
Furthermore, the advances in the integration process has provoked the expansion of firms of
Latin-American lawyers. There are new changes to the profession due to the advance of the
digital technologies and, as other contemporary fields, the law has to adapt to these reforms.?

The notion of the author is that the legal profession has changed a lot over the years
because it has to adapt to the changes in economic, political and social structures of the world.
Bergoglio continues by establishing that the legal profession as we know it today is the result
of the enforcement of the lawyers for defining the limits of its activity in respect with other
social actors. Moreover, the author says that in the last decades the great number of lawyers
has incentive the competence between them and has stimulated several strategies to position
professionally, such as the specialization in one field or the tendency of associate between
several professionals. Nowadays, lawyers exercise the profession in larger groups where the
division of labor is accentuated. This division implies a tendency to a business organization
of the lawyer’s offices. This is caused also for the technological changes.*

The exercise of legal profession in Latin-America has many similarities but also a lot of
differences. For example, in all the countries of Latin-America to exercise as lawyer the only
condition to practice is to obtain the bachelor degree except in Brazil. An interesting data is
that although is not Latin-America, in Spain is necessary to do a Master after the college
degree to be able to exercise the profession.

Bergoglio also highlights the relation of the lawyers with political causes that have
changes in the last decades. This commitment has been seen during the dictatorships of the
Latin-American countries in the decades of the seventies and eighties. Many of the lawyers
who fought in favor of human rights during these the “Facto” governments were killed or

! Ph.D. Candidate, University of Szeged, Doctoral School of the Faculty of Law and Political Sciences.

2 This article has been written with the purpose of a future study about this subject.

3 Bergoglio, Maria Inés. “Tendencias recientes en la profesion juridica latinoamericana: Expansién y
Segmentacion.” Text of a Conference of the National Academy of Law of Cérdoba, 29 May 2018.
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disappeared. After the reinstatement of the democracy, the relation between rights and social
change it was established in new terms in the juridical Latin-American debate. In many
countries of the region, the reflections and propositions in favor of an alternative use of the
right appeared in different ways.’

An example is the situation in Argentina with Milagros Sala. She is the leader of the
movement “Tupac Amaru” in Jujuy, a state in the north of Argentina. She was imprisoned in
jail. She was detained in 2016 while she was protesting against the government of Jujuy. The
cause of detention was “instigation to commit crimes” and “melee in real contest”. Then,
other causes were established against her. Since that date the leader of the movement “Tupac
Amaru”, an indigenous peoples’ movement, has been imprisoned. The political part of this
trial is that many lawyers and jurist are against her detention because they say that it is a
political cause. Sala is supportive of the government that it is in power with the president
Alberto Fernandez. Meanwhile, the governor of Jujuy Gerardo Morales is not in that political
side and it is against of the political party of the government in power. Another problem with
this case is that Sala was imprisoned a long time without a trial and that is violating her
human rights. It is an infringement of a lot of Human Rights Treaties but mostly the article 8
of the American Convention on Human Rights that states the right to a fair trial and judicial
guarantees.® This is an example of the politic causes that lawyers can take a position to defend
or stand against and how the legal profession has been politicized. Beyond the politicized
situation it is important that human rights are always fulfilled and all the persons are equal
before the courts. This is a case that shows how the politics can modify nowadays the legal
profession. Lawyers may guide their work through ideals and not the law.

Currently, another change on the legal profession of the Latin-American countries is the
influence of the model of the Anglo-Saxon juridical culture. This can be seen in the tendency
of the business organization of the juridical work.

3 Ibid.

¢ Inter-American Convention on Human Rights. Article 8: 1- Every person has the right to a hearing, with due
guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously
established by law, in the substantiation of any accusation of a criminal nature made against him or for the
determination of his rights and obligations of a civil, labor, fiscal, or any other nature.

2. Every person accused of a criminal offense has the right to be presumed innocent so long as his guilt has
not been proven according to law. During the proceedings, every person is entitled, with full equality, to the
following minimum guarantees:

a. the right of the accused to be assisted without charge by a translator or interpreter, if he does not understand
or does not speak the language of the tribunal or court;

b. prior notification in detail to the accused of the charges against him;

c. adequate time and means for the preparation of his defense;

d. the right of the accused to defend himself personally or to be assisted by legal counsel of his own choosing,
and to communicate freely and privately with his counsel;

e. the inalienable right to be assisted by counsel provided by the state, paid or not as the domestic law provides,
if the accused does not defend himself personally or engage his own counsel within the time period established
by law;

f. the right of the defense to examine witnesses present in the court and to obtain the appearance, as witnesses,
of experts or other persons who may throw light on the facts;

g. the right not to be compelled to be a witness against himself or to plead guilty; and

h. the right to appeal the judgment to a higher court.

3. A confession of guilt by the accused shall be valid only if it is made without coercion of any kind.

4. Anaccused person acquitted by a nonappealable judgment shall not be subjected to a new trial for the same
cause.

5. Criminal proceedings shall be public, except insofar as may be necessary to protect the interests of justice.

2
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The second work that Bergoglio wrote and that it is important for this paper is about the
inequality and diversity in the legal profession and the consequences on the role of the law
in Latin-America. In this work the author establishes that the panorama of the juridical
profession in Latin-America had been through relevant changes. There were several process
at a regional scale like judicial reforms, the development of big juridical firms, the expansion
of superior education and technological advances. Until these changes, the legal profession
of the countries of Latin-America was coherent with the romans tradition. ’

The author establishes that the increase in the number of lawyers in the countries of the
region has caused the increase of the competition on the legal profession. The great firms of
lawyers installed a different way of professional exercise. Their client’s changes from regular
persons to enterprises that requires very specialized services. Moreover, the specialization of
lawyers in a field of the law is very common nowadays. The classic figure of the lawyer that
works alone and in an independent manner ceases to be the dominant mode of professional
practice.?

Bergoglio states that the diversity of the contemporary juridical labor insertions it is
translated in an increasing stratification of the legal profession whose segments are
significantly different in types of tasks, grades of specialization and levels of incomings’.

She highlights the modification of the occupational opportunities in the legal profession.
These changes appeared in the private and public sector. It is safe to say that there is a variety
of the occupational insertion of the Latin-American lawyers. The diversification was
produced by the expansion of the judicial power, the increase of the size of the juridical firms
and this caused a tendency to salarization. Currently, this situation causes that the exercise
of the traditional independent practice of the profession is less frequent. Moreover, this is
caused by the process of internationalization of the economy that were intensified in the
decade of the nineties with neoliberal reforms.!°

The third text to examine in this work is the one of Maria Inés Bergoglio and Jeronimo
Carballo whom wrote a text about Segmentation of the legal profession in Argentina. This
paper deepens the previous works describe above about legal profession in Latin-America.
They analyze the segmentation on the practice of the profession of lawyers. The work deals,
among other topics, the evolution in the legal profession in Argentina in the last fifteen years.
The authors states that there was an increase of the number of lawyers and of the juridical
firms. This was the cause of a diversification in the profession.'!

Bergoglio and Carballo mention as an important source of its research the classic
sociological theories used to contemplate the juridical profession as a homogenous category
and in the structure of inequalities. In the text there is an interesting quote of Parsons who
said: “the legal profession is a kind of line of secondary defense against the organizing

7 Bergoglio, Maria Inés. “Diversidad y desigualdad en la profesion juridica: consecuencias sobre el papel del
Derecho en América Latina”. P: 12-28. In: Revista VIA-URIS, N° 6, January-June 2009. Fundacion
Universitaria Los Libertadores, Bogota, Colombia. 2009.

8 Ibid.

? Ibid.

10 bid.

1 Bergoglio, Maria Inés- Carballo, Jerénimo.” Segmentacion en la Profesion Juridica: Cambios ocupacionales
de los abogados argentinos, 1995-2003”. P. 201-222. Work published in Year 3, N° 5, Fall 2005, Faculty of
Law. University of Buenos Aires. Academia Centro de Investigaciones Juridicas y Sociales. Universidad
Nacional de Cordoba.
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consequences of the conflict”.!* 1t is a phrase that sums up the legal profession as trying to
fix the unavoidable consequences of the conflict that human beings has to go through every
day.

In early and mid XIX century, the social origin of lawyers came from high or middle
levels of society and the strong coherence of the juridical education caused the homogeneity
in the profession. The great majority of them insert in the labor market as independent
professional.'® There was little justice for the lower classes and very few lawyers that came
from this social stratum.

Bergoglio and Carballo highlights how the conditions of the legal profession have
changed in the XXI century. There is a tendency to the increase of the size of the juridical
firms and this provoke what they called “the legal factory”. This means that there are
bureaucracies of half size that process conflicts massively and inaugurate a style that cause
an impersonal relation with the clients. The authors follow what the famous doctrinaire Mills
established about segmentation: the contrast between the modes of professional exercise of
the lawyers of big firms and the ones that keep exercising the profession in an independent
form causes the segmentation that it is present nowadays in the legal profession.'* A
segmentation that it is social and economic.

The segmentation can be seen in the current manner in which the legal profession
develops. In the second half of the XX century there was an expansion of the higher level
education which contributed to amplified the quantity of lawyers of all social strata. There is
a more varied composition of lawyers in relation with gender, ethnic affiliations or social
classes. Unfortunately, this also caused the increase of the number of professionals and the
expand of the competition between them. This has stimulated the search for new forms of
labor insertion in the public and private sector.'

In the big firms of lawyers there is a deepening of the division of labor and the lawyers
are more specialized very specific areas of the law. Nowadays, this is a vital need to practice
profession. It not just enough with enabling title to have a good development of the
profession. The lawyers have to be constantly studying new doctrines and laws to keep up to
date in the practice.

Furthermore, there is an increase of the hierarchy in the relations between partner
lawyers, associates and employees. There is a big gap between the salaries of these
categories. Also, the more dangerous problem is that some of this lawyers will stay in this
position eternally and without possibilities of elevate its status or get a promotion.'®

The authors established how is the situation of segmentation in Argentina. In the
beginning of the XXI century there was an increase of students in the enrollment in law
school. Also, there was a massive proliferation of big Law Firms in Argentina. Even though
the number of big law firms is minor than the one of Mexico or Brazil, there are many of
these firms and some of them works with the government. In the decade of the nineties there
was an opening of the economy, there were great privatizations and the handle of the public
and private debt have increase the range of operations of this big enterprises and the political

12 Tbid.
13 bid.
1 Ibid.
15 Tbid.
16 Tbid.
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significance of its role. These firms dedicate mostly to fusions and acquisitions, capital
market, project financing, patents and brandings, tax and resource law natural.!’

Between the clients of this big firms there are big banks, foreign financial companies and
multinational corporations that operates in Argentina. This demands that the employees of
these firms works in different languages.'®

The authors highlight the situation of crisis in Argentina that, according to them,
sharpened the social and regionals inequalities. This means that the segmentation between
lawyers caused that legal professionals shares the economic luck of their clients. There is a
difference between the professionals that have clients of lower and middle classes and the
ones that works in big firms with clients of higher social classes and multinational enterprises.
The is an asymmetrical character of the globalization that accentuates the tendency of social
heterogeneity that is a mirror of what have been happening in the society.'”

Bergoglio and Carballo established that the occupational fragmentation also has another
side. With the reinstatement of the democracy there was a new importance in the judicial
power in the functioning of the institutions of the state. The tendency of this affirmation
occurs in Argentina and other countries of Latin-America after the end of the dictatorships
and the recovery of democracy. This situation had revealed multiples ways including an
important relevance in the relative matters of the administration of justice in the political
agenda. 2°

Furthermore, there were an expansion of the judicial power that was manifested in the
increase of the number of judges and the budget destined to the judicial power. There were
new occupational opportunities for lawyers characterized by a higher level of incomes and
employment stability.?! Nevertheless, in 2022 there were several protests in Argentina for
the slow functioning of the judicial power and the necessity of more judges and employees
in the courts of the country.

To sum up Bergoglio and Carballo establish that the occupational insertion of the lawyers
has been diversified. The expansion of the judicial power that occurred during the nineties
has increased the opportunities of work in the public field. The number of people in legal
professions in dependency relation has escalated a lot. Nowadays, lawyers prefer to work in
big firms or inside the judicial system to an independent work with its own office and
litigating for clients. This heterogeneity in the legal profession may provoke that lawyers
develop different points of view about how they have to handle its relations with clients and
other colleagues. It is possible that these tendencies to inequality inside the profession
stimulate process of redefinition of the traditional role of the lawyer that has been changing
since the beginning of the XXI century.??

All the mentioned above demonstrates the tendency of the legal profession to the
segmentation. This phenomenon is taken place in other countries of Latin-America and for
that this exposure of Argentina could be just an example of what it is happening in the region
with the diversification and segmentation of the legal profession. There is also a bigger gap

17 Tbid.
13 Ibid.
¥ bid.
20 Ibid.
2 Ibid.
22 Ibid.
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of incomes between the independent and private lawyers and the ones that work in
dependency relation and in the public area.

Maria Jose Azdcar Benavente establishes an insight about legal profession in Chile and
different changes in this country. The author says that in the decade of 2000 there were two
significant reforms that were implemented in Chile. The first one was the change in the
criminal process that modified the inquisitive system and replace this by an oral one, creating
institutions as the Public Ministry and the Public Criminal Defense.?® This also happened in
Argentina that implemented the same changes and is still applying these modifications in the
judicial power.

The other relevant reform was that new oral tribunals of family law were created and
reunited in a single judiciary matter that before were spread between minors and civil
tribunals.?*

Furthermore, Azocar Benavente highlights that there were an increased in the number of
women who study law and for that there is more women who exercise the legal profession.?®
This is related with the changes of gender at a worldwide level that had as a result that in
decade of fifties and the sixties women left the house chores to enter into the labor market.

Elizabeth del Rosario Rojas establish in her text “Nuevos Ropajes de la abogacia: la
metamorfosis menos pensada”, the changes that the legal profession has been through from
a critique and feminist perspective. Also, the author highlights the modifications in relation
with the technology and the communication in the legal profession.

Rojas sustains that the legal profession in the past has been characterized by being an
independent work. Nevertheless, nowadays this logic has been modified and the lawyers
works mostly in a dependency relation. The author highlights an interesting idea about how
the work was divided in the past in relation with the gender. The work was divided in manual
work and intellectual work. The women used to dedicate themselves to the first one while
the men were in charge of the second one. This was a division of labor by gender and had
dreadful effects for the women whose vestiges of this fallout can still be seen today. Although
during the industrialization process more women started to work outside of the house, they
still had to do two jobs: the housework and the job outside of the house.?” This explain how
difficult if for the women lawyers to have the same opportunities and equal pay than her men
peers.

The author establishes that in the beginning of the legal profession this discipline has
participated in the conformation of national Latin-American states and helped in the political
projects accompanied the path of the countries with the exercise of the law. In the beginning
the profession was strictly masculine but since the XX century women started to access to
the career of law and insert in the labor of the sector of the law. 28

Nowadays, the profession is mostly feminine, highly qualified and possess post-graduate
courses and specializations the current times are requiring. As all professions and works the

23 Azocar Benavente, Maria José. “Expertos en derecho: profesion legal, género y reformas judiciales en Chile.
Experts in law: legal profession, gender, and judicial reforms in Chile”. In: Revista de derecho (Valdivia). Vol.
28. N°2. Chile. December 2015.

24 Ibid.

% Ibid.

26 Del Rosario Rojas, Elizabeth. (2019) “Nuevos ropajes de la abogacia: la metamorfosis menos pensada.”
XIII Jornadas de Sociologia. Facultad de Ciencias Sociales, Universidad de Buenos Aires, Buenos Aires. 2019.
7 Ibid.

28 Ibid.
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globalization, the advance of technology and communication has changed the way that the
legal profession it is exercise. Rojas states that the current legal profession in Latin-America
is heterogeneous in relation to social class, ethnicity, gender and ages. Also, the profession
is not sedentary and is mostly nomad because the lawyers goes from a place to another and
sometime they rent the office for hours or meet with their clients in bars and restaurants.*’

Furthermore, another major change has been the quantity of institutional spaces that
nucleate the lawyers such as federations, tribunals, schools of lawyers in the national and the
provincial level.

Rojas establishes that there is a stratification of the legal profession in Latin-America and
this causes inequality in respect with the access of clients and services. *° In Argentina to
exercise as a lawyer the person has to be enrolled in the bar association that correspond with
its jurisdiction and must have a registration of this school to practice law.

In the current times the online connection is now vital for the lawyers to exercise its job.
The systems of the courts in the Latin-American countries has changed and now are mostly
digital. There are still files on paper but the idea is to get everything in a digital form. For
this the lawyers and people who work at the courts has digital signature and other online
services. The idea is also change the writing proceedings by oral in the places that this has
not yet happened.

Although there are more women in the legal profession is not the same representation in
the places of power for men and women as it happened historically in almost every
profession. There is a big gap between the salaries earns by women and men in legal
professions what proof the inequality of gender. A woman gets paid far less for the same
work than a man. The author is optimistic with the possibility that the gap will close and the
goal of achieving equality will happen during the next years.>!

A phenomenon that is growing since 2015 is a new wave of feminism defending the rights
of women, the equality in all contexts, the decisions over her bodies and the fight against the
killing of women by men. The murder of a woman by a man is called “Femicidio” since the
case of the IACHR Caso Gonzalez y otras (“Campo Algodonero”) V. México. This is a
Judgment of 16 of November of 2009. This case was about the assassination of several
women because of the mere fact of being a woman, what it means that they were murder by
their gender.

For this is important what Maria Eugenia Monte establishes in her text about the disputes
in relation with the juridical regulation of abortion in Argentina and about feminist lawyers.
The author states that in the last decades the politics about the juridical regulation of gender,
the sexuality and the reproduction changed radically and occupy an important place in the
international forums and politics of the countries of Latin-America. These changes were
enabled because of the fight and perseverance of women’s movements that are changing the
way to define gender, sexuality and reproduction. This was translated in the politics and law
of the countries. An example of this is the fight for the juridical regulation of abortion in the
last decade in Colombia, Mexico, Argentina and Uruguay. In Argentina is possible to

2 Ibid.
30 Ibid.
3 Ibid.
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determine different instances of fight of the movements of women and feminists about the
juridical regulation of the abortion established in the juridical and state institutions.>?

Since the last reform of the Constitution of Argentina in 1994 and the conformation of
the National Campaign for the Right to the Legal, Secure and Free Abortion in 2005 the right
to abortion had a new rebirth. Also, there were presentations of the project of the legalization
of the law about abortion in the National Congress, in the approval of protocols in the access
of abortion in the health system and the judicial process about the abortion in the courts.*?

Without dwelling further on this topic is relevant how Monte establish the fight of the
feminist lawyers against the discursive configuration of the abortion. It is important to
establish that the abortion was established as legal on the 29 December 2020 in Argentina.
The Latin-American countries where the abortion is legal are Colombia, Argentina, México,
Uruguay, Cuba, Guyana, French Guyana and Puerto Rico.

There is a situation about how legal profession is developing today in Argentina. This is
an example of the province Tucuman in the north of the country. As it was mentioned before,
the independent lawyer that litigate with clients is losing the prominence place as actor in the
judicial world. It is for that that many people desire to enter in a dependency relation. The
courts of Argentina open a contest for people to enter to work in these ones. It is a very good
job with six hours of work, social benefits and a good salary. The change in the legal
profession shows that before only lawyers could apply for this but now any person of 18
years old and with high school finished is able to register for the contest. In Tucuman there
is a significant number of people that try to enter to this job because of all the advantages
that were mentioned before.

This can be great for people to find a steady and secure job in a country with constants
economic crisis. The problem is that as this contest is open for everybody, lawyers has less
possibilities of finding work in courts and develop a career inside these ones to achieve
ambitious dreams such as being secretary of a court or even judge.

To conclude, the legal profession in Latin-America has evolved a lot since the beginning
of the XX century where only men could be lawyers. It was mostly an independent profession
and lawyers litigate with direct relation with its clients. As it is established above, the current
status of the legal profession presents a dominance of women as lawyers, fighting for their
rights and making justice for the assassination of other women perpetrated by men.

Moreover, the technology, new forms of communication and globalization has achieved
that the work in courts become mostly digital leaving paper documents behind. In addition
to this, the legal profession has changed from being a more independent profession to being
a work in a dependency relationship in big law firms. Another change is that lawyers are
increasingly grouped together in organizations and bar associations.

In this work two countries of Latin-America were used as main example that are Chile
and Argentina. These ones are a mirror of what is happening, in more or less measure, in all
Latin-America in relation with the legal profession. The situation is different in Europe, Asia,
North and Central America, Africa or Oceania because each of these places has had its own
evolution. Since the evolution is being fast maybe in five or ten years the exercise of legal

32 Monte, Maria Eugenia. “Disputas sobre la regulacion juridica del aborto en Argentina. La abogacia feminista
frente a resistencias conservadoras en el proceso judicial 7.S. (2000): ecografia, visualizacion fetal y produccion
del discurso juridico.” Ofiati Socio-Legla Series (Online), 8 (5) 722-738. Available from:
http://ssrn.com/abstract=3272137

33 Ibid.
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profession in Latin-America have change radically, much more than in the last fifty years
and hopefully in a positive way.
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Budea Cintia'

Szabad lesz, biro ur? Avagy a laikus biraskodas jogelméleti/jogszociologiai kérdései

1. Bevezetd gondolatok

, Amikor a targyalas folytatodott, az iigyved felallt, és felolvasta az inditvanyat. Egy
bironak is lehetnek érzelmeli, és ki is mutathatja oket. A jogrend azt kivanja, hogy a biinosségrol
emberek dontsenek, ne gépek. Az elutasitott iilnok azonban tul hevesen reagalt, egy elfogulatlan
harmadik fél szemében mar nem tiinik semlegesnek, tavolsdagtartonak és partatlannak.

Ahogyan Ferdinand von Schirach az Ulndk cimii biiniigyi torténetében is megfogalmazta;
a laikus elem birdi igazsagszolgaltatasban torténd részvétele nem kevesebb, mint a tarsadalom
egészEét érintd garancialis biztositék. A szakértelemmel nem rendelkezd birdsagi tagok
legfontosabb tulajdonsdgai a higgadtsag, partatlansag, és kovetkezetesség, amely esszencidjat
képezi e hatalmi 4gnak.

Dolgozatom a laikusok igazsagszolgaltatdsban valo részvételét kivanja feltérképezni,
méghozza jogelméleti aspektusbol. Szeretném megjeleniteni, milyen elméleti kérdéseket vet fel
a tarsadalmi igazsagérzet becsatorndzasa a jogalkalmazéisba a kiillonb6zo laikus biroi
rendszereken keresztiil. Az elméleti kérdésfelvetéseken tul ugyancsak elemezni kivanom, hogy
a laikus birosagi rendszerek milyen gyakorlati jellegii problémékat okozhatnak az
igazsagszolgaltatas vilagaban. A magyar iilnoki rendszert érintd valtozasokra is reflektélni
kivanok, és igyekszem egy komplex képet mutatni e jogintézmény jelenérol €s jovojérol.

Hipotézisem az, hogy a laikusok részvétele a 21. szazadi tarsadalmakban marginalizalodott;
meglatdsom szerint a laikus biraskodassal kapcsolatban olyan rendszerszintli és a modermn
jogalkalmazas természetébdl kovetkezd problémak 1éteznek, amelyek jogszabalyi finomitasi
torekvésekkel nehezen orvosolhatok. Ugyanakkor a jogrendszer megfeleld miikodéséhez
hozzatartozik a tarsadalom részvétele, amely az igazsagszolgaltatasban elvi jelentségli, hiszen
a laikusok valosziniileg kozelebb alnak az igazsagos-igazsagtalan felfogashoz, mint maga az
igazsagiigyi biirokracia tisztvisel8i®>. Masrészt a kiilonbozd platformokon gyakran
talalkozhatunk az igazsagszolgaltatast (jogszolgaltatas) érint6 kritikaval, és f¢16, hogy az ebbdl
eredd konfliktusok, és az elégedetlenség eszkalalodik, amely végsdsoron a tarsadalom teljes
bizalomvesztettségét eredményezi. Jollehet az egyén az életét érintd legszemélyesebb kérdések
eldontése soran elvarja, hogy felé a tisztességes eljaras biztositékai stabil alapokon alljanak.

Dolgozatomban arra teszek kisérletet, hogy a laikus elemek csekély mértékben valod
alkalmazasanak okait feltarjam, és az intézménnyel kapcsolatos aktualis dilemméakra
ravilagitsak. Mindemellett olyan esszencidlis részletekre kivanok kitérni, amelyekrdl ugy
gondolom, hogy képes lenne a rendszer eredményesebb miikodését eredményezni, és egy
lehetséges iranyt kivanok mutatni a professziondlis birdskoddson, a tarsadalmi
reprezentativitason és a szakiilnoki részvételen alapuld igazsadgszolgaltatasi rendszerek
spektruman.

11. Elvi kérdések- A jog és érzelmek divergencidja

! Joghallgaté, SZTE Allam- és Jogtudomanyi Kar.

2 FERDINAND VON SCHIRACH: Biintetés. Budapest, Partvonal kiad6, 2020. 24. p

3 KRONENBERGER, FRANZ RUDOLPH (1989). Laien in der Strafrechtspflege? In: Heike Jung, ALTERNATIVEN
ZUR STRAFJUSTIZ UND DIE GARANTIE INDIVIDUELLER RECHTE DER BETROFFENEN, 189. p.



A laikus biraskodas legjelentdsebb forrdsa maga a demokrécia intézménye, amely azonban
nem a targyaloteremben 6lt el0szor testet, hanem a torvényhozéasban, ami bazisat képezi majd
az igazsagszolgaltatasnak.

A tarsadalmiigazsagossag podiuma elsdsorban az a kdzeg, ahol a normék testet 6ltenek. A
modern demokricia kovetelménye, amely szerint a nép valasztja a torvény megalkotoit,
permanensen hat a jogszolgaltatasra, hiszen ezek a jogi normak a birot kotik, igy a korabbi
évszazadoktol eltéréen a modern jogi felfogas szerint a bird meghatarozott jogi kdzegben
mozoghat, és nem alapithat jogot.* Ez azonban azt eredményezte, hogy a tarsadalmi
igazsagossag becsatornazasara egy alternativ modot kellett valasztani, amely a tarsasbiraskodas
keretein beliil a laikusok bevondsat jelentette, ezt az Alaptérvény 27. cikke is rogziti.
Elvisikon a laikusoknak lenne az a feladata, hogy az tigyek jogészi szemléletén til a hétkdznapi
értékrendet érvényre juttassak, illetéleg amit a bird dogmatikus és zart absztrakcios rendszerben
vizsgal, ott a jogban nem jartas résztvevok képesek legyenek az iigy mogott meghtizodd embert
¢s konkrét cselekedetét szubjektiv szemiivegen keresztiil szemlélni, kizarva ezzel a jogi
kornyezetet. Erre azért is van sziikség, mert a bir6i jogalkalmazas sordn nem ritka a tarsadalmi
igazsagérzet és a jogi igazsagérzet ellentmondasa. Ez sziikségképpen alakul igy, a bird elméje-
jogi szaktudasanak birtokaban- szelektal, és az iigy 1ényeges elemeit vizsgalja, amihez az
irrelevans informaciok kizarasaval keriil sor.” Tovabba a birdi dontések és gondolkodas olyan
sémakon mozog (egy elvont tétel alkalmazasa a konkrét tényallasra) amelynek sajatos logikai
vektora nem esik egybe egy jogtudomanyban legkevésbé sem jartas személy csekélyebb
jogérzékével. Igy ab ovo eltéréen értékelnek bizonyos helyzeteket, és a laikusok
vonatkozasaban a logikai absztrakci6 fol¢ kerekednek a moralis imperativusok. Jollehet a bird
is ember, akinek érzései €s gondolatai vannak, igy érdekes kérdéseket vet fel a birdi szubjektum
szerepe a birdi dontésben, amelynek a jogalkalmazasi folyamatokon beliil jo1 koriil hatarolhato
targya és funkcidja van. Tobbek kozott segitheti a birot a probléma identifikélasaban, majd azt
a ,,valo életbe atiiltetni”, ezzel kozelebb hozni a tarsadalmat kiilondsen akkor, amikor a
jogalkotd az alternativitdssal élve nem egy meghatirozott jogkdvetkezményt fliz a
cselekményhez, hanem a bird diszkrecionalis jogara bizza annak megvalasztasat.®

Erdemes kitérni arra, hogy a biréi pulpituson helyet foglalok szama miként viszonyul a
normakotottséghez; vajon akkor jellemzdbb teret engedni az érzelmeknek, ha egy biro dont az
ligy érdemében, avagy akkor, ha mellette még két laikus is helyet foglal? E kérdés
megvalaszolasdhoz elengedhetetlennek tartom olyan hivatasbéliek meginterjivolasat, akik
relevans tapasztalattal rendelkeznek e téren. Sajat feltételezésem szerint nem kizart, hogy két
iln6k részvétele akar erdsitheti is a bird jogszabalyhoz vald kotottségét, hiszen az eltérd
allaspontok - még ha ezek az ligy szempontjabol vitathatéak is - k6zos nevezdre hozéasa
1ddigényes, sokszor lehetetlen kihivasnak tlinik, s ekkor kdnnyebb, egyszeriibb, és gyorsabb a
jogszabaly nyelvtani értelmezésén beliil maradni, azok hatarait nem feszegetni.

A modern jogtudomany legfontosabb feladatainak egyike a jog és érzelem elvalasztasa,
amelynek jelentdsége a felvilagosodashoz vezethetd vissza. A 18. szazadot meghatarozo
eszmearamlat a racionalizmus talajan allt, és ez nem hagyta érintetleniil a jogtudomanyt sem.
Helvétius szavait idézve ,,Elveim egyediili birdja az ész és a tapasztalat”. Ennek okdn az ész

4 CANOR, IRIS: 4 birdi mérlegelés kérdései egy monogrdfia tiikrében. Tustum Aequum Salutare IV. 2008/1. 161-
162. pp.

SANTAL TAMAS: Az eskiidtszékek reorganizacioja (1896-1900). In: A Hajdt-Bihar Megyei Levéltar évkonyve 30.
(Debrecen, 2005) 205.p.

6 MOLNAR AMBRUS, SZUCSIKNE SOLTESZ ILONA: Az emberi megismerés ismeretelméleti alapjai és a jogi
megismerési folyamat sajatossagai. In.: Az itéleti bizonyossag elméleti és gyakorlati kérdései. Kuria Biinteto-
Ko6zigazgatasi-Munkatigyi és Polgari Kollégiumai Joggyakorlat-Elemzd Csoport. Budapest,2017. oktober. 11 .-

19. pp.



(ratio) képes volt az érzelmek (emotio) folé kerekedni, igy beallt egyfajta hierarchia,” amely
mind a mai napig érezteti hatasat. A felvilagosodas eszméje arra sarkallta a jogtudosokat, hogy
a jogelmélet szintjén is a jogot teljes mértékben valasszdk el az érzelmektdl. Max Weber
szemléletesen mutatott rd; amit nem lehet racionalisan megkonstrudlni, az jogi szempontbol
nem is relevans.® Természetesen a law and emotions® téziseit kutatok nem feltétleniil
gondolkodnak egyforméan ortodox modon, €s éppen az érzelmek Ujboli beemelését
szorgalmazzdk, egészséges keretek kozott.

1I1. A laikus biroi részvétel
111 1. torténeti dimenziok
III. 1.1. A néprészvétel torténeti multja

A laikus igazsagszolgaltatds intézményeinek megjelenését illetden a szakértdk nem
képviselnek egységes allaspontot. Egyes nézetek egészen az 0korra becsiilik a kialakulasukat
azokban a tarsadalmakban, amelyek fejlettebb konstrukcidval birtak, s a népbiraskodast!® vélik
felfedezni el6djeként, amelynek részvevoi - nevébdl eredden - nem rendelkeztek kiilondsebb
kvalifikacioval!! mint a népiesség, a becsiilet és a korukbdl fakadd bolcsesség, am ennek
Osszetételét és eljarasat tekintve nem sok hasonlosdgra bukkanunk a késébbi eskiidtszéki
rendszerekkel. Szemben a rémai ,,questiones perpetuae”'? intézményével, amely némi
parhuzamot mutatott a késobbi eskiidtszéki rendszerekkel. Ett6] modernebb felfogast képviselt
Heinrich Brunner, a 19. szazad emblematikus eskiidtszék-kutatdja, aki a jury intézményét
german-népi eredetiinek tartotta'’. Néhany évtizeddel késébb pedig teret hoditott F. W.
Maitland nézete, amely ugyan az eskiidtszék eredetét Brunnerhez képest nem vitatta, csupan
annak népi megvaldsulasat; a kiralyok privilégiumabol eredeztette e jogintézményt, s az id6
muléasaval célszerlinek lattak a fiskalis ligyek eldontését istenitéletek helyett az eskiidtekre
bizni'*. Am az eskiidtek hataskore ekkor még az itéletmondasig nem terjedt, igy egyfajta
bizonyitékként szolgaltak.

Az intézmény demokratikus jellege mellett fontos megjegyezni, hogy az eskiidtszék
gondolata kapcsan a ,,leghaladobb” reformerek is koriiltekintésre intették a tarsadalmakat, amig
meg nem bizonyosodtak a sajat jogrendszereik fejlettségérdl és az intézménnyel vald
kompatibilitasukrol. Nem volt ez masként Magyarorszdgon sem, azonban a 19. szdzad kozepére
itthon is megjelent az elvi igény az eskiidtszék bevezetésére.

I11. 2. Magyar jogtorténeti el6zmények

A magyar ilndki rendszer és laikus biraskodas gyokerei az 1848/49-es forradalom és
szabadsagharc idejére nyulnak vissza. A rovid életii eskiidtszéki rendszer francia mintara német

7 FEKETE BALAzS: Erzelmek és jogtudomdny: egy lehetséges értelmezés . Tustum Aequum Salutare IX. 2013. 89-
104. pp

8 WEBER, MaX: Gazdasag ds tarsadalom. A megérté szociolégia alapvonalai 2/2. Budapest, KIK, 1995.22.p
9 Bévebben: SusaN A. BANDES, JoDY L. MADEIRA - KATHRYN D. TEMPLE - EMILY KibD WHITE: Research
Handbook on Law and Emotion, 2021.

10 BEREND GYORGY: A Népbirdskodds. Acta Universitatis Szegediensis, 1948. 11-12. pp.

IFRIEDMANN BERNAT: 4 népbirdk és az eskiidtszék intézménye. Budapest: Pfeier Nandor Bizomanya, 1876.
6.p

12 Molnar IMRE: Az ékori Roma biintetéeljdrdsi jogdanak rendje. Szeged, 2012. 334-335 pp.

13 ANTAL TAMAS: Téorvénykezési reformok Magyarorszdgon (1890—1900). Szeged: Csongrad-Csanad Megyei
Levéltar, 2006.

14 PODOR LEA: Laikus elemek a jogszolgadltatasban: az eskiidtszék. 4.p
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kozvetitéssel valosult meg, a kiegyezést kovetden pedig olyannyirakiteljesedett, hogy mar-mar
idealtipikus szintre emelte a kozvélemény.!® Tekintettel arra, hogy az eskiidtszéki rendszer nem
az angolszasz modellen alapult, és a tény- és jogkérdések eldontésében is részt vettek az
eskiidtek, hamar megszolaltak az elsd kritikus hangok. Erzékletesen fogalmazott a
jogintézményt illetéen Dardai Sandor, aki ugy tekintette, elavult szemlélet szétvalasztani e két
kérdést; , ndlunk az okbél is sokkal nehezebb volna a ténykérdésnek a jogkérdéstdl valé teljes
kiilonvalasztasa, mert jogi fogalmainkat ugy szolvan teremteniink kell, a mennyiben jogtételeink
tulajdonképpen csak jogérzetek, melyekben a tény- és jogkérdés hatarvonalai sohasem oldhatok
meg”'® Az eskiidtszék kezdetben sajtoperekben jutott szerephez, majd a szézadfordulora
minden biintetd hataskorrel rendelkezd torvényszéken kotelezOvé valt az eskiidtbirosagok
felallitasa. A rendszert ovezd kritikdk eredményeképp 1914-ben keriilt sor az eskiidtszék
reformjara'’, amely az eskiidtszékek tévedéseivel szemben igyekezett megfeleld korrektivumot
biztositani. A reform tiszavirag-életét az 1. vilaghabora teljesen megsemmisitette, s 1919.
november 23. napjan végleg hamvaba halt az eskiidtszéki rendszer Magyarorszdgon. Ezt
kovetden a két vilaghaboru kozott nem volt igény egy jogszabalyi kereteket mell6zd,
igazsagérzetet csorbitani képes intézmény fenntartasara. A II. vildghabora utan, a szocializmus
ideologiai eszkdzeként ujra taptalajra talalt a laikus biraskodds, &m atpolitizalt formaban, és
népi iilnok megnevezéssel 1étezett egészen a rendszervaltozasig. A kor ideologidja minden
kétséget kizardan tokéletesen alkalmas volt arra, hogy a laikus birdskodas intézményét
feltdmassza, és annak egy 0j értelmet adjon, amely a nép ,,akaratat” és a biré demokratikus
ellendrzését biztositotta, mikdzben a politikai célpont a korabbi rendszer nemkivanatos
szakbiroi elemeinek eltavolitasara iranyult.'® E cél sikeres elérését kovetden azonban a laikus
nép jelentdsége leredukalodott, a stabil rendszerhii szakbirdi kar megléte hattérbe szoritotta
Oket, hasonlatosan a szomszédos szocialista orszagokhoz.

1972-1t61 a népi iilnokok kozremiikodését ténylegesen a formalités tartotta fenn,'® ugyanis
bizonyos ligyekben lehetdvé valt az {ilndkok melldzése az eljaras soran.?? Mar ebben az idében
kéztudomasu tény volt az iilnoki passzivitds problémdja, &m ehhez ambivalens modon
viszonyult a (jogasz)tarsadalom, hiszen az eljaréast gyakran megkdnnyitette az az iilnok, aki a
targyalds sordn nem ¢élt a torvény adta jogaival. Ezt tdmasztja ald az is, miként jellemzden
nyugdijaskoruak kertiltek a bir6i pulpitusra laikus elemként, mégpedig azért, mert 6k ,,artottak”
legkevesebbet az eljaras méltdsaganak, ¢s a bir6 munkajat sem akasztottdk meg. Ebbdl és mas
hasonlo6 okokbol eredéen szamos orszagban kiilonb6z6 malicidzus elnevezésekkel illették dket,
igy példaul Horvatorszagban ,,fejeskaposztanak™?!, Kinaban a ,,siiketek fiilének”.??

A rendszervaltas eseményei természetesen nem hagytak érintetleniil az igazsagszolgaltatas
szervezeti rendszerét sem.?* A XX. szazad nem éppen sikeres laikus biraskodasabol konzekvens
modon kovetkezhetne az intézmény teljes felszamolésa, vagy 1) alapon valé megszervezése.
Nem sokkal késobb, az elsd szabad valasztasokat kovetden fel is meriiltek lehetséges
konstrukciok, amelybdl az eskiidtszéki rendszer — tradicionalis multja folytan — jelentette a f6
célkitiizést. Am az elképzelést ovez6 kritikak hamar elvetették az eskiidti rendszer gondolatat.
Ezt kdvetden 1997-ben keriilt sor egy atfogd reformaciora, amely értelmében a néprészvétel

15 ANTAL TAMAS: A sajtoeskiidtszékek és mitkédésiik szabalyozasa Magyarorszdagon (1867-1896). 34. p.

16 DARDAI SANDOR: Eskiidtszékeink. IK. IV. évf. 1869. oktober 12. 285. p.

17:1914. évi XIII. torvénycikk indokoasa: az eskiidtbirosag elbtti eljarasra és a semmisségi panaszra vonatkozd
rendelkezések modositasarol.

18 BADO ATTILA — FELEKY GABOR — LORINCZI JANOS: Laikus és professziondlis birdk viszonya a kevert
birosagban — egy empirikus vizsgalat eredményei a magyar iilnokrendszerrdl. 9. p.

19 Jogtorténeti szemle, 2017. 1-2. szdm: A magyar igazsagiigy fejlédése, 131. p

201972, éviIV. torvény 11. § (3) bekezdés

21 Kutnjak IvkovicH: Mixed tribunals in Croatia. Revue internationale de droit pénal. 2001/1 Vol. 72. 74. p.
22 YUE, LILING: The lay assessor system in China. Revue internationale de droit pénal. 2001/1 Vol. 72. 52. p.
23 FLECK ZOLTAN: 4 birdi fiiggetlenség dallapota. Fundamentum, 2002/1. szam. 30. p.
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elvét kielégitden az eljardsok sordn tovabbra is kozremilkddnek iilnokok, s a korabbi
méltanytalan dijazast a tdrsadalmi szerepvallalasért megfeleléen honoralva megemelkedett a
laikusok penzuma, igazodva az eljarasbol ered6 feleldsségiikhoz. E reformnak kdszonhetden
az orszagban megszlint az addig uralkodo kronikus iilnokhiany.?*

Az 0] biintetSeljarasi torvény? megalkotasaval jelentésen lesziikiilt a tarsasbiraskodas
rendszere. Szemben az 1998-as torvénnyel,’® az iilnokok mar nem vesznek részt az
itélkezésben, ez al6l mindosszesen két kivételt talalhatunk, nevezetesen a katona, illetve a
fiatalkoruak elleni bilintetoeljarasokat, amelyeket a torvény a kiilon eljarasok kozott szabalyoz.
Ez a szakiilnoki rendszer irdnyaba torténd elmozdulastjelzi.?” A térvény nagykommentarja ezt
azzal magyarazza,’® hogy a laikus elemek részvétele a modern eurdpai biraskodasban jelent6s
visszaszorulast mutat, azonban allaspontom szerint ez nem helytallo kdvetkeztetés, szamos
allamban éppen a demokratizmus megdrzése céljabol nem keriil felszadmolasra a laikus elemet
tartalmazo rendszer.

A fiatalkoru elleni biintetdeljaras

Tekintettel arra, hogy az 1j Be. az 4ltalanos eljarasban megsziintette az iilnokok
részvételét?®, igy a hatalyos szabalyozas értelmében a fiatalkoruak elleni biintetdeljarasban csak
kivételes esetben talalkozhatunk laikus birakkal;

680. § (1) birosag tandcsban jar el, ha
a) a biincselekményre a torvény nyolc évig terjedo vagy ennél sulyosabb
szabadsagvesztés biintetés kiszabdsat rendeli, vagy
b) az egyesbiro az iigyet a birosag tandacsa elé utalta.

(2) A fiatalkoru elleni biintetoeljarasban az elsofoku birosag tanacsa egy hivatasos birobol és
két iilnokbdl all°.

Tovabbi tobbletkovetelményt allit a szabalyozas az tilnokok tekintetében, azaz els6fokon a
tanacs iilnoke kizardlag olyan személy lehet®!, aki a specialis nevelés cél megvalosulasat
hivatott szolgalni. Az 0j Be. kodifikacioja soran felmeriilt azigény, hogy a professzionalizacid
érdekében kizarolag megfeleld szakképzettséggel rendelkezd birdk jarhassanak el, azonban ezt
elvetették, és a szakszeriiség reprezentansa az iilnok lett®?, aki a sajatos gyermekvédelmi
szempontokat predesztinalt képviselni. Ugy gondolom, hogy ez jo iranyt jelent a fiatalkoriak

24 BADO ATTILA —FELEKY GABOR —LORINCZI JANOS: Laikus és professziondlis birdk viszonyaa kevert birésagban
— egy empirikus vizsgadlat eredményei a magyar iilnékrendszerrdl. 10. p.

252017. évi XC. térvény a biintetéeljdardsrol (tovabbiakban: Be.)

26 1998. évi XIX. torvény

27 Elérhet6:

https://www.parlament.hu/documents/10181/4464848/Infojegyzet 2020 8 buntetoeljarasi_torveny.pdf/136f38e
2-422c¢-7ef6-3019-84bf3d6e5e¢9d?t=1585821416632 (2022. november 9.)

28 BLASKO ERVIN In: POLT PETER (szerk.): Nagykommentdr a biintetdeljardsrol sz616 2017. évi XC. torvényhez.
37.p. (letoltés ideje: 2022. december 3.)

29 SZATHMARY ZOLTAN In: POLT PETER (szerk.): Nagykommentdr a biintetéeljdrdsrdl sz6lé 2017. évi XC.
torvényhez. 1028-1031 pp. (letoltés ideje: 2022. december 3.)

30 Be. 680. § (1) és (2) bekezdés

31 Be. 680. § (5) bekezdés szerint; 4 fiatalkoru elleni biintetdeljardasban iilnokként kizardlag

a) pedagogus,

b) pszichologus, vagy

c) a csalad-, gyermek- és ifjusagvedelmi szolgaltatas, gyamiigyi igazgatas keretében az elldtottak gyogyitasat,
apolasat, foglalkoztatasat, fejlesztését, ellatasat, nevelését, gondozasat vagy szocialis segitését, a gyermek
sorsanak rendezését kozvetleniil szolgalo, egyetemivagy foiskolai végzettséghez kétott munkakorben dolgozo vagy
korabban dolgozo személy vehet részt.

32 SCHWARZENBERGER HANNA: A fiatalkoruak biintet6 igazsagszolgaltatasa. Beliigyi Szemle, 201 1. In: DR.NAGY
ALEXANDRA — NAGYNE DR. GAL MONIKA: 4 fiatalkoruak elleni biintetéeljaras sajatossagai. Blintetdjogi Szemle,
2018/1. szam, 58.-59. pp.



elleni eljardsokban, azonban megfelelébbnek talalnam, ha az alkalmazasi kor nemcsak a
blincselekmény sulyatol és a bird diszkreciondlis jogkorétdl fiiggene, hiszen a kisebb targyi
sulya biincselekmények elkdvetése esetén is sziikséges (példaul) a pszicholdgus iilndk
szaktudasa a pszichés folyamatok megértésében ¢és megfeleld kezelésében, tovabba a
biintetdjogi szankcid megvalasztasdban.

A fiatalkoruak elleni eljaradsok sordn az eljaro birdsag 6sszetétele mérvado kérdés, mivel az
erre vonatkozd rendelkezések megsértése abszolut eljarasi szabalysértést realizal®3, amely az
iigyben meghozott itélet hatalyon kiviil helyezéséhez vezet, éppen ezért a birdsag dsszetételét
is sziikséges rogziteni.’*

A katonai biintetoeljaras

A biintetéeljarasok tekintetében a katonai eljaras a masik kivétel, amelynek soran birdsag
ilnokok kozremuiikodésével jar el. A rendszervaltas utdn lezajlott a szervezeti szintii
integralodas, igy 1992. januar 1-jével a katonai bir6sagok, majd 2012. januar 1-jével a katonai
ligyészségek is megsziintek, azonban a specidlis anyagi €s eljarasjogi szabalyok fennmaradtak,
beleértve a hatdsag oldalarol eljar6 személyek specialis jogallasat. Ez azzal magyarazhato, hogy
a katonai életviszonyok szigort ala-folé¢ rendeltségi kapcsolatokon alapulnak, amelyhez
sziikségképpen tarsul specialis biinteteljarasi szabalyozas is.>®

Specialis rendelkezések vonatkoznak a katonai biintetéeljardsra az eljaré birdsagok
vonatkozasaban is. A 2010. évi CLXXXIV. toérvény*® 3. melléklete felsorolja azokat a
torvényszékeket, amelyek mellett katonai tanacsok mitkodnek??. Az eljard birosag dsszetétele,
azaz a torvényszek katonai tandcsa, mint els6foku birosag

a) egy hivatasos birobol és ket iilnokbol allo tanacsban jar el
aa) ha a biincselekményre a térvény nyolc évig terjedo vagy ennél sulyosabb
szabadsdagvesztés biintetés kiszabasat rendeli,

Tovabba
ab) a 20. § (1) bekezdés 2-18. pontjaban meghatarozott biincselekmények
esetében, vagy
ac) ha az egyesbiré tandcs elé utalta az tigyet *®

Amennyiben az els6foku birosag tanacsban jar el, iilnokként kizarolag katonai tilndk vehet
részt. Megvalasztasukhoz kiilonos feltétel kapcsolodik, azaz a honvédek jogallasarol sz6lo
2012. évi CCV. torvény (tovabbiakban: Hjt.), vagy a rendvédelmi feladatokat ellato szervek
hivatasos allomanyanak szolgalati jogviszonyarol sz616 2015. évi XLIL torvény (tovabbiakban:
Hszt.) hatalya ald tartoz6 szolgalati jogviszonnyal kell rendelkezni. Tobbletfeltételként
hatarozza meg a Be., hogy a katonai biintetdeljarasban az {ilndk a vadlottnal alacsonyabb
rendfokozatii nem lehet®®, ez aldl a torvény egy kivételtnevesit*®, amennyiben az iigy terheltje

33 Lasd példaul: Debreceni [télotabla, Fkf.749/2018/6. szamu itélete

34TURI BARNABAS: 4 fiatalkoriiak birésagadnak eljardsa, annak sajatossdagai. BSZ,2020/2.,151-165. pp.

35 BuscH BALAzs In: PoLT PETER (szerk.): Nagykommentdr a biintetbeljarasrol szélo 2017. évi XC.
torvenyhez.1049-1058 pp. (letdltés ideje: 2022. december 3.)

36 A birosagok elnevezésérdl, székhelyérdl és illetékességi teriiletének meghatirozasarol sz616 2010. évi
CLXXXIV. torvény.

37Be. 697. § (1) bekezdés

38 Be. 698. § (1) bekezdés

39 Be. 698. § (5) bekezdés

40 Be. 698. § (6) bekezdés



tabornoki rendfokozatu*!. Amennyiben e rendfokozatra vonatkozo szabalyokat a birosag
megszegi, ugy abszolut eljarasi szabalysértést realizal*?.

1V. A laikusok részvételének elvi problematikdja és a biroi szubjektum
IV. 1. Laikus birdi részvétel formai

A modern demokracidk sajatos vondsanak tekintjiikk a néprészévtelt, igy garancialis
jelentdséggel bir a nem hivatasos birdk, azaz a laikusok részvétele az igazsagszolgaltatas soran.
Szamos mas tarsadalmi kdrnyezetben bizonyossagot nyert, hogy a szakemberek és laikusok
képesek jol egyiittmikodni a tarsadalmi funkciok ellatasa érdekében.

A néprészvételt allamonként és korszakonként eltéré megvaldsulas jellemezte. Napjainkban
két tipusa kézismert, dm ezek nem homogén konstrukciok, a két nagy rendszeren beliil még
tovabb tipizalhato a laikusok kozremiikodése*?. Igy az eskiidtszéki modell és az iilndki rendszer,
amelyek leginkabb a biintetdjog teriiletén birnak relevancidval. Ennek okén az eskiidt vagy
laikus allampolgar biintetdeljarasban betoltott szerepének megismerése tehat szamos orszag
kortars biintetd igazsagszolgaltatasi rendszerének megértéséhez elengedhetetlen . **

Az altalam kovetkezdkben felvazolt megjelenési formakban azonban mégis van valami
kozos; ez pedig nem mas, mint a hatalom tulsulyat enyhitd tudatos szerepeltetése a
tarsadalomnak, amely - legalabbis elviekben - a demokracia felett rkodik.

1. Az onalloan itélkezé békebirdi rendszer az igazsagszolgaltatds széles spektruman
egyediilallo format 6lt. Novumat az adja, hogy jogi szaktudassal nem rendelkez6 személyek
onalldan is itéletet hozhatnak kisebb sulyl polgari és blintetdiigyekben egyarant, a szakbirokat
tehat e forma melldzi, amelynek eredményeképp az eljarok a megérzéseikre, igazsagérzetiikre,
esetleg a (nem jogi) egyéb szaktudasukra tdmaszkodhatnak®>.

2. Az eskiidtszék (jury) az angolszész rendszer sajatos megjelenési forméja, amely -mint
korabban utaltam ra- a terhek csokkentését szolgalta, s a rendkiviil biirokratikus
igazsagszolgaltatasba igyekezett becsatorndzni a tarsadalmi igazsagérzetet. Sajatossagat az
adja, hogy az itélkezOk nagyobb részét a jogtudomanyban nem jartas személyek adjak, ahol a
ténykérdésekben az eskiidtszék, jogkérdésekben pedig a bird dont. Az angolszasz eskiidtszéki
rendszer hatasatigazolja, hogy szamos helyen, jellemzdéen a common law rendszerekben képes
volt elterjedni, igy az Egyesiilt Allamokban, de kontinentélis jogrendszerekben is szdmos
helyen alkalmazast nyer, példaul Spanyolorszagban, Belgiumban, Danidban.

Az Egyesiilt Allamok igazsdgszolgéltatasat illetden az eskiidtszék oly mértékben képes volt
teret hoditani, hogy a reprezentativitas, s ezzel egyiitt a partatlansdg elve az amerikai
demokracia centrumaban gydkeresedett meg, amellyel szemben a nép tulkapasait
,jogaszszellemiség” kivanta ellenstlyozni*®. Funkcionalis megosztottsag tekintetében elvalik
egymastodl a tény és jogkérdések megallapitasa, s az elobbiben az eskiidtszék, mig az utdbbiban
a hivatasos bir6 dont.

3. A kevert eskiidtszék intézménye az 1791-es francia alkotmany megsziiletéséig nyulik
vissza. A francia forradalom igényt teremtett az eskiidtszék bevezetésére’, amelynek alapjat a
reformerek részben angol mintara kivantak kialakitani. Jellemzdje, hogy a tény €s jogkérdések

41 Ebben az esetben a tabornoki rendfokozati csoporton belili (danddrtabornok, vezérdrnagy, altabornagy,
vezérezredes) sorrendtél el lehet térni.

42 Nagykommentar a biintetéeljarasrol sz616 2017. évi XC. térvényhez. Be. 698. § -ahoz.

43 BADO ATTILA: 4 biréifiiggetlenség egyes garancidlis elemeinek 6sszehasonlitovizsgalata(2017).Szeged, 111.p
44 GOLDBACH, TOBY S. — AND HANS — VALERIE P.: Juries, Lay Judges, and Trials. Cornell Law Faculty Working
Papers. 2014.122.p

45 BADO. ATTILA: A laikus biraskodas 1étjogosultsaganak korlatair6l a tudoméanyos vizsgalatok tiikrében (2016) 3-
4. pp.

46 ALEXIS DE TOCQUEVILLE: Democracy in America (1835) 256.p

47 BADO ATTILA: Nép szava Isten szava? A francia eskiidtszék dilemmdi (2000) 2.p

7



eldontésében egyarant részt vesznek laikusok és szakbirok, azonban elébbiek nagyobb szamban
reprezentaltak a tanacsban.

4. A laikus biraskodas negyedik formdjat az iilndkrendszer (Schoffengericht) adja, amely
nivojat a bird ¢és laikusok kozott az azonos jogok ¢és kotelezettségek biztositjak,
kovetkezésképpen az ilnokok elméletileg képesek leszavazni a birot. Tanacsrol 1évén szo- a
kozos itélkezési funkciobdl a dontés szotobbségbdl sziiletik meg. Jellemzdjét-szemben az
eskiidtszéki rendszerrel- az adja, hogy a tény és jogkérdések megvitatasa nem valik el
egymastol, a tanacs egyarant dont mindkét kérdésrdl, am az Gsszetételét illetden eltérést
mutatnak a kiilonboz6 orszagok*®. Rendszerint biintetSiigyekben, kisebb szimban munkaiigyi
eljaras soran nyernek alkalmazast. E formaban valdosul meg a laikus biraskodas
Magyarorszagon, Németorszdgban, Ausztriaban, Franciaorszagban, a Skandinav orszdgokban
¢s altalanossagban a kordbban szocialista rezsimekben.

1V. 2. Ulnékrendszer Magyarorszdgon

Amint azt fentebb emlitettem, hazankban a laikus biraskodés az iilnoki rendszer mintajara
valosul meg. Az igazsagszolgaltatas jelenleg csekély részvételt biztosit a laikusok szamara,
hiszen a biintetdeljarast illetden mindodssze két esetben, fiatalkortiak elleni biintetdligyekben,
valamint katonai biintetdeljarasokban biztositott a néprészvétel, s ezekben sem vehet részt
barki. A tarsadalmi reprezentativitds ily médon nem ad tiszta képet, az 5nkormanyzatok, illetve
civilszervezetek feladata az a tényleges kivalasztas, amely a demokrécia elvét majd érvényre
juttathatja az igazsagszolgaltatas soran. Természetesen a tarsadalom teljes leképezése igy is
lehetetlen; Kulcsar Kalman szavait idézve ,,4 biroi tandacsban helyet foglalo népi iilnék nem a
tarsadalmat képviseli, hanem tobbféle dimenzidéban is a tarsadalom valamely rétegét™.

Jelenleg Magyarorszagon az 30. évét betoltott magyar allampolgar valaszthaté meg, aki
nem all a cselekvoképességet érinté gondnoksag vagy tamogatott dontéshozatal hatalya alatt,
tovabba biintetlen el8életli és nem all koziigyektdl eltiltas hatalya alatt sem.’® A jelenleg
hatalyos szabalyozas e kort tovabb sziikiti azaltal, hogy specialis kvalifikaciot kivan meg az
ilnokok részérdl az eljarasban vald részvételhez, ennek folytdn eleve csak korlatozott
reprezentativitisrol beszélhetiink.’! Ez a jelentds korlatozas sokak szerint eleve nem valositja
meg a demokracia elvét, hiszen — e perspektivabol — ahhoz kiilonds szaktudas, avagy titulus
nem szilikséges, s igy a jogalkot6 az altalanos élettapasztalat érvényre juttatasa helyett specialis
ismereteket kovetel meg. Mésok szerint e szlikités a jogdsztarsadalom altal az intézményesitett
néprészvétel kizarasanak torekvésére vezethetd vissza. Véleményem szerint ugyanakkor
onmagaban nem probléma, hiszen a pedagogia kvalitas példaul nagyobb valdsziniiséggel
hordozza magaban az empatiat, ami a fiatalkortiakat érintd bilincselekmények korében
elengedhetetlen.

A magyar igazsagszolgaltatas rendszerében alapelvként érvényesiil a tarsasbiraskodas elve,
amely a demokratikus mitkddés garanciajat biztositja. Az itélethozatal e formaja kontrollt
biztosit, hiszen szemben az egyesbird eljarasaval, lehetdség van a megalapozottabb dontésre, s
kisebb esé¢llyel hodit teret a bird szubjektuma. Természetesen emellett Iehetdség van
egyesbirdként eljarni, s mas vélemények éppen azért favorizaljak, mert az itélethozatal
felelossége egyetlen személyre, a hivatasos birdra koncentralodik.

48 BADO ATTILA — FELEKY GABOR — LORINCZY JANOS: Reprezentativitdas a magyar iilnokrendszerben. Egy
empirikus vizsgalat alapkerdése. Budapest, MTA Law Working Paper, 2016.

49 KULCSAR KALMAN: A4 népi tilndk a birésagon. Budapest, 1971, Akadémia Kiad6

302011. évi CLXIL. torvény a birak jogadlldsdrdl és javadalmazasdrdl (Tovabbiakban: Bjt.) 212. § (1).

51 BADO ATTILA — FELEKY GABOR — LORINCZI JANOS: Reprezentativitis a magyar iilnokrendszerben. Egy
empirikus vizsgadlat alapkérdése I. MTA Law Working Papers 2016/16. 7. p.
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1V. 3. Ervek a laikusok alkalmazdsa mellett

A laikusok részvételét 6vezd érvek és ellenérvek mara 19. szdzadban megjelentek,> s ezek
jelentds része mai dilemmakban is megéallja helyét. Ennek okat abban latom, hogy a korabeli
laikus csoport és a szakbird, mint az igazsag és jogszolgaltatas szerepldi eltérd értékrendszer
szerint itélik meg az eljaras targyatképezo élethelyzeteket, és e két értékrend nem képes egymas
mellett megvalosulni akként, ahogyan az a demokracia intézményébdl levezetve kivanatosnak
bizonyul, ez pedig mind a kordbbi szdzadokban, mind napjainkban problémat jelent.
Ugyanakkor nem elhanyagolandé szempont az sem, hogy az ligyek elbirdlasa soran az ilnokok
sajat ¢lettapasztalatukbol meritenek, ami lehetdveé teszi, hogy a birdsagi dontések pontosabban
tiikkrozz¢ek azt a tdrsadalmat, amelyet a jogrendszer szolgal.

Véleményem szerint a korunk tarsadalménak jellemzd berdgzddése, hogy a hivatasos
birdkra gyakran ugy tekintenek, mint akik hajlamosak alavetni magukat — akar valos, akar vélt
— nyomasnak, hatékonysagi kritériumoknak, karriernek. A laikusok, megfelelve a sensus
communis — mint az 6nalléan gondolkodni képes ember — kdvetelményének, e sztereotipiak
enyhitésében fontos szerepet jatszanak. Ahhoz azonban, hogy ez egyben legitimalja is a nép
kozvetlen részvételét, tobbletkdvetelményekre van sziikség. Ilyen tobbletfeltétel Iehet példaul
egy-egy teriiletspecifikus ismeretség, amely a magyar laikus igazsadgszolgaltatasnak is a bazisat
képezi.

Jelenthet-e demokratikus kontrollt a tarsadalom laikus tagja?

A modern jogrendszerek és a jogallamisag altalanos kivanalma a laikusok alkalmazésa és a
néprészvétel biztositasa ott, ahol csak erre lehetdség van, hiszen ebben a formaban képes a nép
leginkdbb kontrollt gyakorolni az allam felett. Kulcsfontossagu a nép bizalménak kialakitasa,
azonban a meglétiiket kritizal6 hangok arra sarkalljak a jogalkotét, hogy a lehetd legkevesebb
ligy elbirdlasanal kelljen reprezentdlni a tarsadalmat, holott tudvalevd, a birdsagi eljaras
demokratizmusat a laikus résztvevok nélkiil aligha lehet biztositani. Ugy gondolom, hogy a
jogallami legitimécion tal kivanatos a tarsadalmi igazsdgérzet integralasa akar alacsonyabb,
akar magasabb tarsadalmi rétegek bevonasaval, hiszen ahol egy jogrendszerben laikus birak
mikodnek, ott az elvi esélye is nagyobb annak, hogy a lakossdg szélesebb rétegének
élettapasztalatai képesek lesznek befolyasolni az iigy érdemi dontését.>® Ezen tul a nép feladata
kétiranyu: nem csak az igazsagszolgaltatas irdnydba képesek becsatorndzni a laikus hangokat,
hanem a birdsag vilagabdl is tudnak a nép felé kozvetiteni azaltal, hogy a laikusok és szakbirok
egy tanacsban jarnak el, érveiket képesek egymassal megosztani. Idealis esetben kdlcsondsen
képesek formalni egymds gondolkodasat, amelynek kovetkeztében az iilnokok tigy érezhetik,
hogy tarsadalmi jelentOséggel bir a szerepiik. Amint azt az Europai Birdk Konzultativ Tanacsa
(Consultative Council of European Judges, tovabbiakban: CCJE) kordbban megjegyezte, a
nyilvanossaggal kozvetleniil vagy a médian keresztiil folytatott parbeszéd donté fontossagu a
polgarok jogismeretének javitisa és az igazsagszolgaltatasba vetett bizalmuk névelése
szempontjabol.>* Az Eurdpai Unid egyes tagallamaiban ugyanis laikus birdk kinevezését igy
tekintik, hogy hasznos kapcsolatot biztositanak az igazsagszolgaltatés és anyilvanossag kozott.
Ennek érdekében a CCJE az imént idézett "igazsagszolgaltatasrol és a tarsadalomrol” szolo
(2005. évi) 7. szamU véleményében azt ajanlotta, hogy az igazsagszolgéltatasnak és az egyes
birosagoknak aktivan és kozvetlentil kell kapcsolatba Iépniiik a médiaval és a nyilvanossaggal,

52 Cs1ZMADIA ANDOR: Az eskiidtbirésdag Magyarorszagon a dualizmus kordban In: CSIZMADIA ANDOR (szerk.):
Jogtirténeti tanulmanyok. I. (Budapest: KIK 1966) 131-147. pp.

>3 STEFAN MACHURA (2016): Civil Justice: Lay Judges in the EU Countries. Oluati Socio-legal Series
[online], 239.p

>4 CCJE Opinion No. 7(2005): ,,0n Justice and Society” 11. p.
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segithetnek elkeriilni a nyilvadnossag félreértését. Ezaltal az igazsdgszolgaltatas elszdmoltathatd
a tarsadalom felé, és biztosithatja, hogy az igazsagszolgaltatasi rendszerrél alkotott
kozmegitélés pontos legyen, és tiikrozze a birdk erdfeszitéseit. lly modon a birdk arra is
felvilagosithatjak a nyilvanossagot, hogy az igazsagszolgaltatasi rendszernek vannak hatarai.>>

A laikusok az igazsagszolgaltatas kozérthetOségének ndvelésében tehat jelentékeny
szerepet jatszanak. A jogaszvilag sajatos nyelvezete, logikai rendszere sokszor rendkiviil tavol
all a hétkoznapi kommunikaciotol, ami az igazsagszolgaltatas és a ,,nép” kozotti szakadékot
mélyiti. Azaltal, hogy laikusok vesznek részt a targyalasokon, a kommunikaciot képesek
kozérthetobbé tenni, s ezaltal a tarsadalmat kozelebb hozni, sét, akar az elkovetovel szembeni
érzékenyebb megkozelités megvaldsulasat katalizalni. Emellett a sajat élettapasztalatok
eljarasba torténd beemelése javithatja a bizonyitékok értékelését is. A kiillonb6zo személyes
kvalifikaciok ugyanis alkalmasak arra, hogy néveljék a dontési kompetenciat, hiszen a (jogi)
szakismeret hidnya nem feltételezi az egyes relevans tények fel nem ismerését.

Befolydsolhatja-e a tarsadalom bizalmat, biztonsdagérzetét?

Véleményem szerint igen. Ha a laikusok képesek a leképezni a tdrsadalmat, a targyalasokrol
személyes ¢élménnyel tdvoznak, és kedvezden szamolnak be munkajukr6l -miszerint a
jogrendszer stabil alapokon nyugszik-, akkor hozzdjarulhatnak a bizalom kiszélesitéséhez az
igazsagszolgaltatas javara. A birdsagok ugyanis akkor nyernek (nyerhetnek) bizalmat, ha az
eljarasokat tisztességesen bonyolitjak le, illetve, ha azt 1atjak a résztvevo felek, hogy a biro
képes méltanyosan eljarni. Minden olyan informacid-atadés, amely a személyes tapasztalatok
megosztasabol ered, hozzajarul a tarsadalom ,,oktatasi funkciojdhoz”, illetve végsd soron a
jogrendszert legitimaciojahoz.> Masrészrdl a hivatasos birdnak is fontos, hogy ra az eljarasban
részvevok megbecsiilt emberként tekintsenek, és intuitive tudjak, hogy a laikus tagok
egylttmiikodésére vannak utalva a kivant eredmények eléréséhez azzal, hogy az élet mas
tertiletérdl hozott tapasztalattal segitsék a dontését.”’

1V. 4. A ,,jozan ész” és a reprezentativitdas problematikdja

Vajon képviselheti-e ajozan ész kovetelményét egy nem hivatasos bird a targyaloteremben?
E kérdés megvalaszolasahoz természetesen sziikséges tisztazni mit értiink ,,jozan ész” alatt.
Anélkiil, hogy neves filozofusok altal megallapitott elméletek rekapitulalasdba fognék, a
dolgozat szempontjabol relevans ismeretek megjelenitésére teszek kisérletet.

Jozan észként az igazsdgszolgaltatdsban a tudas, az értékek és magyardzatok olyan
egyvelegét értjiik, amely személyes tapasztalatokon alapszik, €s amelyet a tarsadalom szélesebb
rétege észszeriinek, logikusnak talal, azaz mindenki szdmara kozos kovetkeztetésekbol all. A
kivalasztasi eljaras és a kivalasztott laikusok szdmatol fiiggden képesek lehetnek ténylegesen
képviselni az ,,igazsagszolgaltatas j6zan eszét”. Sziikséges is, hiszen, ha a jézan ész homogén
volna, tulajdonképpen egyetlen bird is elegendd lenne az iigyek elbiralasahoz.’® Azonban mivel
a sensus communis valtozik nemek, €letkor, etnikai csoportok, iskolazottsag stb. szerint, ezért
bizonyos szamu birora sziikség van ahhoz, hogy a tarsadalom spektrumat le tudjuk képezni.
Természetesen az mar funkciobéli kérdést eredményez, hogy ténylegesen ki kell-e fejeznie a

35 CCJE Opinion No. 18 (2015): "The position of the judiciary and its relation with the other powers of state in a
modern democracy”

36 MACHURA, STEFAN: Silent Lay Judges—Why Their Influence in the Community Falls Short of Expectations
(Chicago-Kent Law Review, Volume 86) 2011. 770-772 pp.

>7 STEFAN MACHURA (2001): Interaction between lay assessord and professional judges in German mixed courts.
2001/1-2 (Vol. 72),451-479. pp

8 CHRISTIAN DIESEN: The advantages and disadvantages of lay judges from a Swedish perspective 24.p
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jozan igazsagérzetet, gondolva itt példaul a biintetdeljarasokra, ahol a jogalkot6 a torvény
megalkotésa altal — jellemzden — egy magas erkolcsi mércét alkot.

A kovetkezOkben kiilon fejezetcimben kivanok foglalkozni a birdi szubjektivitas
kérdésével, am eldtte az iilnoki (pontosabban: laikus) bensdséges szemlélet problémajardl
sz0Inék.

A laikus biraskodas ellen szo6l az az érv, hogy fennall az érzelmesebb nézdpont veszélye.
Szamos kutatas foglalkozott mar azzal, hogy az itélkezés hajlamos intuiciokon és érzelmeken
alapulni, erre az angol nyelv a ,,the bleeding heart syndrome” kifejezést hasznalja, amely
korabban politikai fogalomként volt ismeretes,> 4m egyre szélesebb korben adaptaltak. E
szerint a laikusok meghatarozott hanyada mar az els6 benyomas soran arra a kdvetkeztetésre
jut (amely kizarolag a szimpatian alapul), hogy a vadlott nem lenne képes elkdvetni a vad
targyavatett blincselekményt, vagy legalabbis nem olyan stlyos mindsitésben. Egy-egy vadlott
(akar puszta habitusabdl eredéen) nagyon heves emocidkat képes kivaltani a laikusokbol, s a
»vérzd sziv effektus” ezt a talzott egyiittérzést hivatott kifejezni mas személy
,.,szerencsétlenségével” szemben.®® Mindezzel ellentétes az altalanos biintetdattitiid, amelynek
tarsadalmi jelentdségérdl a dolgozat tovabbi részében még szolni kivanok.

1V. 5. A biro szubjektum és az iilndki passzivitdas korreldacidja

A bir6 primatusat igazolja, hogy a jogalkalmazas sordn (Iényegében ,,nulladik 1épésként”)
megkivantatik az a szaktudas, amely segiti a birot a lényeges-lényegtelen informaciok
megkiilonboztetésében, és elvarjaa magas szintQl absztrahdldast.®' Ehhez az egyszer(i nyelvtani
értelmezés sokszor kevésnek bizonyul, egy-egy bonyolult igy esetén kifejezett elvarasalogikai
képesség magas szintli megléte, ezért van sziikség mindenekel6tt hivatasos birora. Az itélkezés
soran nem elégséges a dontés meghozatala, azt indokolni is kell, ez pedig akkor lesz sikeres, ha
az adott tényallasra és a meglévo ismeretek birtokaban — absztrakcio utjan — meggyodzden képes
rdilleszteni a jogi normaékat, mindez kozérthetd kontdsbe bujtatva. A konkrét esetre illesztett
normak lesznek képesek arra, hogy a laikus résztvevOkben az elditéletet alakitsak, amelyek
intenziv érzelmeket is kivalthatnak, és éppen ez az emociondlis (tul)fiitottség a laikusok
veszélytforrasa, jollehet az a kotelességiik, hogy véleményt formaljanak, mikdzben mindent
megtesznek azért, hogy meggy6zddjenek a vadlott inditékairol.

A dinamikusan valtozé jogszabalyi kdrnyezet sem hat kedvezden a laikusok részvételére,
valamint a folyamatosan novekvd joganyag alkalmazasi technikai is ezzel egylitt valtoznak,
ami igy kénytelen-kelletlen a tudatlansagot mélyiti, ez pedig eszkdziil szolgél az egyébként is
diszfunkcionalis laikus biraskodashoz.®? A 1étjogosultsagukat érinté problémakér az is, hogy
valojaban ez a kollektiv entitds mennyiben szolgdlja a demokracia intézményének
megvalosulésat, hiszen egyrészt a birdk jelentds része nem tekinti 6ket partnernek, masrészt
maguk sem mutatnak aktivitast, vagy ha mégis, azt a bird altal meghatarozott — szigora —
keretek kozott.

Hozzatartozik az igazsaghoz, hogy a bir6i pulpituson helyet foglalni akér hivatasos tagként,
akar laikusként feleldsséggel jar, €s emiatt a tanacs utobbi tagjai — vonakodva e
feleldsségvallalastol — hajlamosak inkdbb nem szembe helyezkedni a birdi allasponttal. Ez a
jelenség Magyarorszagon is jellemzd. Ellenpéldaként emlithetd Svédorszag, ahol a laikus birdk

39 Kiilf61di szakirodalmak a politikdban ,,vérzé szivii liberalis” kifejezést gyakran hasznaljak olyan személyre, aki
baloldali politikat folytat, és rendkiviil érzelmes példaul a szegények, elnyomottak irant.

60 THOMAS, STODDARD B.: BleedingHeart: Reflections on Usingthe Law To Make Social Change (1997). Volume
72, Number 5, New York University Law Review

61 KIRALY LiLLA (2018): Gyorsabb, egyszeriibb, olcsobb, hatékonyabb? Az uj magyar polgari perrendtartis
dltalanos rész osztott perszerkezetének hatékonysagi elemzése [Digitalis kiadas] Budapest, Akadémia Kiado
62 BADO ATTILA: Tudomdnyos munkdssag dttekintd 6sszefoglaldsa, habilitaciés tézisek JOGELMELET kérébdl,
Szeged, 2004. 8. p
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a hivatdsos bir6 allaspontjaval szemben is hajlamosak a vadlottat blindsnek taldlni. Ennek
magyarazata az, hogy a gyakorlatban egy elitélt sem marad bortonben 15 évnél hosszabb ideig,
fiiggetleniil az elkovetett blincselekménytdl .63

Ahogyan azt kordbban emlitettem, a bird szubjektum sem bizonyul marginalis
kérdéskornek. Jerome Frank elmélete szerint a biroi itélet kialakuldsanak lelki mechanizmusa
nem a logika szabalyait koveti; mindannyian eléitéletekkel vagyunk megaldva, és minden olyan
attitlidot magunkban hordozunk, amelyek befolyasolnak benniinket a tényallas megitélésében,
és amelyek bizonyos esetekben megelézik az érvelést.®* Allaspontja szerint az gy
attanulmanyozasa soran alakul ki a birdkban egy ugynevezett ,,elézetes itélet”, amelyhez a
targyalas soran kapcsol majd tényeket, és amennyiben ezeket a tényeket nem talélja, akkor
jabb ,elézetes itéletet” alkot, mindaddig amig az itélet nem hozhatd parhuzamba a dontéssel. %
Finkey Ferenc gondolatait idézve az eskiidtek bevonasara éppen a bizonyitas eredménye feletti
dontés alaposabbé és megnyugtatobba tétele végett van sziikség.®® A prominens, XX. szazadi
biintetdjogasza liberalis iranyt képviselt a bilintetdeljaras vonatkozasdban. Megléatasa szerint az
eskiidtek szerepe kulcsfontossagu az eljaras soran, mikdzben természetesen sziikségiik van a
formaisagok és sziikséges eljarasi teenddk tekintetében irdnymutatdsra, ami a bir6 érdeke és
kotelessége. A kor eszméjét jol mutatja, hogy Finkey Ferenchez gondolkodasa a laikusok
szlikségességérdl nem volt egyediilallo, s6t, Schwarz Gusztadv oSket a ,birdi tévedés
helyreiitéiként”®” illette.

Az erételjes liberalis vonulatban is mar el6tiintek azok a generalis problémak, amelyek az
eskiidtszéki rendszert, majd késobb az lilndki rendszert is bearnyékoltak. Jellemzden ilyen a
Iényeges informaciok kisziirése és mindsitése, amelyhez elengedhetetlen a bird sablonszerti
gondolkodasa. A laikusok szeme elott felsorakoztatott tényallasok, informaciok halmazabol
kisziirni az iigy érdemi részét szamukra majdnem képtelenség jogi eszk6zok nélkiil, és erre a
védo is szamit, igy azokat a retorikai eszkozoket hivja segitségiil, amelyek alkalmazésaval az
érzelmi befolyast képes fokozni.

V. Az indokoldsi kitelezettség, mint a tisztességes eljarashoz valo jog garancidja? (Taxquet
kontra Belgium iigy%®)

Richard Taxquet-t a belga birdsag 2004-ben 20 év szabadsagvesztésre itélte, amiért 1991-
ben Liege-ben megdlt egy minisztert, €s € miniszter partnerét pedig megkisérelte megolni. Az
ligy vadiratai tartalmaztak arenddrségi nyomozas, valamint a bir6sagi eljaras tigyiratait, tobbek
kozott egy névtelen tanu altal tett bejelentést 1996-bdl, amelyben arrdl tdjékoztatta a
nyomozohatdsag tagjait, hogy a miniszter megdlését hat ember tervelte ki, kdzottiik Richard
Taxquet, valamint egy vezetd politikus. A szoban forg6 tanlit a nyomozati szakban a nyomozasi
bir6 nem hallgattameg. A 2003. oktoberétdl 2004. januar 7. napjaig tartott targyalason a liege
-1 eskiidtszéki birdsag elndke harminckét kérdést tett fel az eskiidteknek, amelybdl a kérelmezd
Taxquet-re négy kérdés vonatkozott (a bilincselekmény szandékossagara, eldre kitervelt
mivoltara). Ezen kérdések tomorek, azonosak voltak valamennyi vadlott vonatkozasaban,® az
eskiidtek pedig — a red vonatkoz6 — mind a négy kérdésre igennel valaszoltak. A birosag 2004.
janudr 7. napjan husz év szabadsagvesztésre itélte a terheltet. Feliilvizsgalati inditvanyaban az
Emberi Jogok Europai Egyezményének (tovabbiakban: EJEE) 6. cikk (1) bekezdésére

63 CHRISTIAN DIESEN: The advantages and disadvantages of lay judges from Swedish perspective 355.p article 6.
64 JEROME FRANK: Law and the Modern Mind. Brentano’s, New York 1930. 19.p

65 SZENTES BARBARA: A szubjektum szerepe a birdi dontéshozatalban

%6 FINKEY FERENC: A magyar biintetd eljdrds tankényve, Budapest 1908, 1256. p

67 Jogtudomanyi K6zl6ny, Budapest, 1906. 13. p

68 CASE OF TAXQUET v. BELGIUM 926/05

69 Elérhet6: https://kuria-birosag.hu/hu/ejeb/taxquet-belgium-elleni-ugye-92605
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hivatkozva elBadta, hogy az eljards indokolas hidnyaban jogellenes.”’ A feliilvizsgalati
inditvanyt a Semmitdszék elutasitotta.

E 2009. januar 13-an napvildgot latott {igy szamos vitat generalt az eskiidtszéki
rendszerekben. Az Emberi Jogok Eurdpai Birosaganak verdiktjének kozéppontjaban az allt,
hogy az EJEE 6. cikkében rogzitett tisztességes eljarashoz valo jogot sérti-e, ha az eskiidtszék
bizonyos esetekben nem indokoljameg a blindsséget megallapito itéletét. A kordbbi strasbourgi
joggyakorlat szerint az indokolatlan itélet nem feltétleniil ellentétes a EJEE 6. cikkével, illetve
a Taxquet kontra Belgium ligyben sem jelezte egyértelmiien, hogy a tisztességes eljarashozvalo
jogot kizarolag az indokolassal ellatott itélet garantalja,’! ugyanis az eskiidtek vonatkozasaban
az indokolas megkovetelése nem volna praktikus. Az tigyben ugyanakkor a Birosag jogsértést
allapitott meg arra hivatkozva, hogy a biré csak néhany, koriilbeliil-megfogalmazott kérdést
intézett az eskiidtekhez, igy a vadlott nem volt abban a helyzetben, hogy felmérje, mely
bizonyitékokat talaltak dontének az eskiidtek az elitéléskor. Ez arra enged kovetkeztetni, hogy
a tisztességes eljards kovetelményeinek feltétlen teljesiiléséhez olyan biztositékokat kell
beépiteni a rendszerbe, amelyek képesek lesznek megfeleld keretet nyjtani a meghozando
itéletnek,’? hiszen a rendszer természetesen tokéletlen, és nagyon nehéz megfellebbezni egy
eskiidtszek altal hozott itéletet, éppen azért, mert a birésdg nem indokolja meg a biindsség
megallapitasat. Ugyanakkor a vizsgalt ligyet megel6zden az eskiidtszék elndke a kovetke zOkrol
oktatta ki az eskiidteket (és mindez a targyaloteremben is mindenki altal jol 1athatdan kertilt
feltiintetésre);

LA torvénmy nem kéri az eskiidtektol, hogy szamot adjanak arrol, hogyan jutottak el
személyes meggyozodeésiikhoz; nem dallapit meg olyan szabalyokat, amelyekre kiilonosképpen
tamaszkodniuk kell a bizonyitékok teljességét és elégségességét illetoen; azt koveteli meg toliik,
hogy csendben és elmélkedve tegyenek fel maguknak kérdeéseket, és lelkiismeretiik
oszinteségével mérlegeljék, hogy a védo ellen szolo bizonyitékok és a védelem eloadasai milyen
benyomast tettek racionalis képességeikre. A torvény nem mondja meg nekik: "Minden olyan
tényt, amelyet ennyi tanu tanusit, igaznak kell tartanotok”; és azt sem mondja: "Nem
tekinthetnek kell6en bizonyitottnak olyan bizonyitékot, amely nem ebbdl a jelentésbol, ezekbol
a vallomasokbdl, ennyi tanubol vagy ennyi nyombol szarmazik"; csupan ezt az egy kérdést teszi
fel nekik, amely teljes mértékben lefedi a kotelességeiket: "meg vannak-e gydzédve réla? 3

A harom hivatasos birobol allo fellebbviteli forumnak lehetdsége van az eskiidtszék altal
hozott itélet hatalyon kiviil helyezesére, és ekkor az iigyet egy masik eskiidtszék elott sziikséges
Ujra targyalni, ha egyhangulag ugy taldlja, hogy az eskiidtszék eljarasi kotelezettségeinek
megsértése nélkiil, egyértelmiien téves itéletet hozott. Az Alkotmany 149. cikke’* azonban
kimondja, hogy mindent itéletet meg kell indokolni, kiilonos tekintettel az aldbbira; ,,Az
itéletnek — semmisség terhe mellett — az indokolason és a rendelkezo részen kiviil tartalmaznia
kell [...] a felek beadvanyaira vagy jogalapjaira adott valaszt”.”> A Semmit6szék itélkezési
gyakorlata soran szamos esetben részletezte e kotelezettség tartalmat. Az elébbiekben citalt
utasitas kiegésziilt azzal, hogy az eskiidtszék fogalmazza meg dontéseinek elvi indokait. Az
Emberi Jogok Eurépai Birosaga 2010. novemberében adott ki véleményt a Taxquet-iligyben,

70 TABATADZE, GIORGI The right to a reasoned judgment,20-22. pp.

7l BARD, KAROLY (2016) Can the Jury Survive after the Judgment of the European Court of Human Rights in
Taxquet v. Belgium? In: Visions of Justice. Duncker und Humblot, Berlin 80.p.

72 Elérhetd: https://kuria-birosag.hu/hu/ejeb/taxquet-belgium-elleni-ugye-92605

73 THAMAN, STEPHEN C.: Should Criminal Juries Give Reasons for Their Verdicts ?ég The Spanish Experience and
the Implications of the European Court of Human Rights Decision in Taxquet v. Belgium . Chicago-Kent Law
Review, volume 86. issue 2 symposium on Comarative Jury, 2011. 622-623. pp

74 A 2009. december 21-i Assize Court Reformmal vezette be az eskiidtszékek indokolasi kotelezettségét.
7> Annotation de Art. 149 (Vers les annotations) P. 127. Forras:

https://senlex.senate.be/fr/dia/structure/str _33/article/art 725 fr 2014-01-
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amelyben dltalanossagban megallapitotta, hogy az Egyezmény nem koveteli meg az
eskiidtektdl, hogy dontésiiket megindokoljék, és igy az EJEE 6. cikkével sem ellentétes.
Mindazonaltal ahhoz, hogy a tisztességes eljaras kovetelményei teljesiiljenek, a vadlottnak, s6t
a nyilvanossagnak képesnek kell lennie arra, hogy megértse az itéletet; hiszen ez alapvetd
biztositék az Onkényességgel szemben. Az igazsagszolgéltatas teriiletén ezek az elvek az
objektiv, atlathatd rendszerbe vetett kdzbizalom erdsitését szolgaljak, amely a demokratikus
tarsadalom fundamentumat képezik.”®

Az EJEB Nagykamarija igyekezett megfogalmazni, hogy egy eskiidtszék altal targyalt
tigyben, amelynek nem kell indokolnia, milyen tényezék kompenzalhatjak magat indokolés
hianyat. llyen ,,elegendd eljarasi biztositék™ lehet példaul az elnoklo birod altal az eskiidteknek
felmeriild jogi kérdésekkel vagy a bemutatott bizonyitékokkal kapcsolatban adott utasitasok
vagy Utmutatasok, avagy a bird altal az eskiidteknek feltett pontos, egyértelmii kérdések,
amelyek keretet képeznek az itélet meghozataldhoz, vagy kelloképpen ellenstlyozzak azt a
tényt, hogy az eskiidtek valaszaikat nem indokoljdk. Mindemellett figyelembe kell venni a
vadlott szamara nyitva allo fellebbezési lehetdségeket is.

Kiemelendd, hogy az indokolési kotelezettség terjedelme nagyban fiigg az ligy jellegétdl és
a bird kérdéseinek a pontossagatol; a Zarouali v. Papon ligy kapcsan annak ellenére, hogy az
eskiidtszék a bir6 altal feltett kérdések mindegyikére csak ,,igen” vagy ,,nem” valaszt adott,
mégsem allapitott meg jogsértést. A strasbourgi birdsag dontésének értelmében tehat a
hatarozat indokolasan kiviil més eszkdzokkel is biztosithatd az eljaras tisztességessége. Az
iigyben tovabba a Birdsag hangsulyozta, hogy a nyilvanossagnak is joga van megérteni az itélet
indokoléasat. Emellett egy masik hatarozataban pedig azt fejtette ki, hogy a vadlott mellett a
blincselekmény sértettjének, és az ligyésznek is sziiksége van megérteni az eskiidtszék altal
hozott biindsséget, avagy artatlansagot megallapitd dontés indokait,”” ezek szolgaljak ugyanis
a targyalés integritasat.

Az tlgyben hozott itélet kovetkezetlenségét bizonyitja, hogy a dontésbdl az eurodpai
birdsagok eltérd kovetkeztetéseket vontak le. Ami a strasbourgi joggyakorlat valtozasat illeti,
elmondhatd, hogy a birdsagi hatdrozatokban szerepld indokolas szorosan kapcsolodik a
tisztességes eljaras biztositasara iranyuld torekvéshez, ami alapvetd fontossagli az
igazsagszolgaltatds mindsége szempontjabol, védelmet nytjtva az onkénnyel szemben.

A tagallamok jogszabalyi valtozasat mutatja Franciaorszag példaja, ahol az eskiidtszéki
itéletek ellen mar fellebbezni lehet, igy az itélet indokait mindenképpen meg kell jeldlni; ez
meglatasom szerint jelentds elorelépés, hiszen az eskiidtszéki rendszer tokéletlenségét —tobbek
kozott — az adja, hogy nagyon nehéz fellebbezni egy eskiidtszéki targyalds utan hozott itélet
ellen, éppen azért, mert a birdsag nem indokolja meg kelldképp a blindsség megallapitasat.
Ennek okan altalanosan elterjedt az a nézet, miszerint egy hivatasos birakbol 4116 biroi testiilet
nagyobb valOszinliséggel szolgaltat igazsagot, mint egy laikusokbdl 4ll6 eskiidtszék.”

V1. Viselkedéselméletek az igazsagszolgaltatisban

Az igazsagszolgaltatas vonatkozasdban szdmos, a normativtol eltérd, azaz leir6 jellegl
elméletek lattak mar napvilagot a birdi magatartasvizsgalatok korében. Ezeknek primer célja

76 THAMAN, STEPHEN C.: Should Criminal Juries Give Reasons for Their Verdicts? The Spanish Experience and
the Implications of the European Court of Human Rights Decision in Taxquet v. Belgium. Chicago-Kent Law
Review, volume 86. issue 2 symposium on Comarative Jury, 2011. 625. p.

77 SANJIA KUTNJAK, IVKOVIC — SHARI SEIDMAN DIAMOND — VALERIE HANS P. — NANCY MARDER S.: Juries, Lay
Judges, and Mixed Courts. Cambridge University Press, 2021. 314. p.

78 CROSBY, SCOTT (2009.) Taxquetv. Belgium, R v Ponting, Trials by Jury and a Homage To Neil MacCormick
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nem vitasan a birdi dontések magyardzata. Amikor ugyanis egy hivatdsos bird itéletet hoz,
akkor dontésének természetesen elsOsorban az alkalmazandd jogszabalyokra és az adott
orszagban érvényes biintetési politikara kell tdimaszkodnia. Mivel minden eset egyedi, ezért a
jogszabalyok nem adhatnak pontos iranymutatast az itéletek meghatarozasahoz. Ezaltal a
birénak a mérlegelnie kell a biintetés szigorusdganak meghatarozasakor, és ez a mérlegelési
jogkodr megnyithatja az ajtot a jogon kiviili tényezok koziil azoknak, amelyeket a birak
akaratlanul is figyelembe vesznek az itélethozatal soran.” E tényezOk kozé tartozik — biintetd
igazsagszolgaltatds esetén — a terhelt személyes tulajdonsagaihoz (példaul viselkedés,
megjelenés, etnikai hattér, nem vagy életkor) val6 viszonya.

Richard A. Posner kilenc magatartas-teoriat vazolt fel: attitidelmélet, stratégiai,
szociologiai, pszicholdgiai, gazdasagi, organizacios, pragmatikai, fenomenoldgiai, és nem
utolso sorban a jogi elmélet.?” A terjedelmi korlatok végett nem kivanok kitérni az Osszes
elméletre, csupan azokra, amelyek a laikusok részvételével Osszefiiggésbe hozhatok, ¢és
amelyeket kiemelten fontosnak tartok.

VI. 1. Attitiidelmélet

Az attitlidok és a tarsadalmi megitélés a szocialpszicholdgia epicentruméban helyezkednek
el. Attitiidnek nevezziik az olyan reprezentaciot, amely 6sszefoglalja az egyénnek egy targyrol
alkotott értékelését.’! Ezek az attitlidok gyakran 6tvozik az érzéseket, a cselekvésre vald
hajlamot, valamint a meggy6zddéseket. Azt, ahogyan az emberek az erkdlcsrol,
torvényességrol, normalitasrol itélkeznek, mindig az a kultara hatarozza meg, amelyben élnek,
s amelybdl a sajat tapasztalataik, elvarasai, feltételezéseik és meggy6zodéseik erednek.
Mindezek talan legnyilvanvalobb példai a  jogszeriiség-jogszeritlenség, erkdlcs-
erkolcstelenség®?, hiszen az alapvetd, tobbé-kevésbé explicit modon meghatarozott viselkedési
szabalyok megszegése (vagy meg nem szegése) e fogalomparok altal alkotott rendszerben
hatarozhatok meg. Mindazonaltal az erkdlcs €s jogszeriiség értékelése nem egyszerii feladat,
hiszen az ilyen értékeléseknek nyilvanvaldan nagy tarsadalmi sulya lehet.

A laikusok szemszogét tekintve konnyen gondolhatnank azt, hogy az attitiid egy stabil,
sziikség szerint el6hivhatdo magatartasforma az eljaras soran; az elsé benyomassal kialakul a
szimpatia, avagy antipatia, amely késébb nehezen lesz mar megvaltoztathaté. Azonban
allaspontom szerint az emberi viselkedés ennél Osszetettebb és célszerti a kiilonbozo
személyiségjegyeket megvizsgalni ahhoz, hogy a laikusok részvételét minél hatékonyabban
tudja alkalmazni az igazsagszolgaltatasi rendszer.

VI. 1.1 Az altalanos biintetoattitiid

Ami a kiilonboz6 attitlidkutatdsokat illeti, gy gondolom, hogy érdemes megemliteni a
bilinteté igazsagszolgaltatds vonatkozasaban az ,altalanos biintetd attittid” jelenségét. A
lakossag altalanos berdgzédése ugyanis az, hogy az emberek bizonyos mértéki biintetd
attitliddel rendelkeznek, amelynek mértéke egyénenként valtozik, az eltérés ereddje pedig az
egyén és a kozosség (amelyben €l), bizonyos tulajdonsdgaival magyarazhatd.®® Azt
kimondhatjuk, hogy a kisebbségek, férfiak, és fiatal felnott vadlottak szigoribb megitélés ala
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esnek, mint példaul a nék vagy az idések.’* Emellett az elkdvetd tarsadalmi helyzete, illetve
munkanélkiilisége is olyan tényezd, amely korrelal a szigorubb itéletekkel. Sziikséges
hangsulyozni mindezek kumulativ hatdsat,®> igy tehat a tanacs laikus tagjai megfeleld
tapasztalat hidnyaban vagy tulzott mértéka ,,biintetd attitiid” megléte esetén gyakran sokkal
szigoribban kezelnek egy fiatal, munkanélkiili, etnikai kisebbséghez tartozo férfit,®® mint
ahogyan azt a blincselekmény jellege, illetve az elkdvetd biintetett (biintetlen) eléélete alapjan
megkivanndk (Spohn & Holleran, 2000). Feltételezhetd azonban, hogy a laikusok — még ha
intuitiv modon is — figyelmet forditanak a biincselekmény sulyara, jellegére, illetve a terhelt
blintetett el6életére, ugyanakkor nagyobb szerepet jatszanak a jogon kiviil es6 tényezok.
Megfigyelhetd, hogy a biintetdeljarasok nagy figyelemnek 6rvendenek a kiilonb6zo kozosségi
oldalakon, médiaban, emiatt hevesebb emodciokat is valtanak ki az emberekb6l. Szemben
példaul a svéd biintetjogi modellel, amely hagyomanyosan resztorativ (azaz helyreallito),?”
nem pedig megtorld igazsagszolgaltatdsi alapnormakon nyugszik, ami kevésbé teszi
nyilvanvalova az esetleges erkolcsi érzelmeket.

VI. 2. A szociologiai elmélet

Vizsgalodasom masik alappillérét a szociologiai tényezok teszik ki. Ugyan ennek zomét a
common-law rendszerre vonatkozd kutatasokbol ismerhetjiik meg, azonban a racionalitas,
szenvedélymentesség €és az objektiv igazsagszolgaltatds eszményei ugyanazok.

A birdi tanacs tagjai kozott szamos esetben talalkozhatunk 6sszekiilonbozéssel, amelynek
ereddje lehet ideologiai alapu, (szocidlis) személyes hattérrel 0sszefiiggd, de akar érzelmi
toltetli is. Ezek az ellentétek mindig veszélyforrast jelentenek, elsdsorban a kollegialitas
alapelvére. Nem kizart az sem, hogy a nézeteltérés a tandcs tagjdban ellenérzéseket és
ellenvéleményt generdl, amelyet a dontéshozatal soran nehéz lesz ésszerii érvekkel feloldani,
jogi szempontbdl is indifferens, és amely végsdsoron a dontés deformitasahoz vezethet. Ugy
gondolom, hogy ennek magyarazata a konfliktuskeriilésben rejlik, hiszen — racionélisan — a
tanacs minden tagjanak az a célja, hogy a k6zos munka, illetve dontéshozatal a legkevesebb
kellemetlenséget rejtse magaban. Mivel a laikusok kivalasztasa sordn nem érvényesiilnek olyan
sem szelektalhat e személyek vonatkozasaban, igy a kollegialitds fenntartasara egy kockazati
tényezoként kell tekinteniink.

VII. A laikusok részvételének gyakorlati problematikdja

A rendszer nyilvanvaloan hanyatl6 tendencidja nem csak Magyarorszagon, hanem egész
Europaban megfigyelhetjiik, és gyakorlatilag csak a blintetd igazsagszolgaltatasi rendszerek
képezik a vizsgalodas korét. E tényt jol mutatja az is, hogy a polgari eskiidtszékek szinte
teljesen eltiintek a kontinens szinterérdl, még azokbdl az orszagokbdl is, ahol korabban
szokasjogi alapokon nyugodott az intézmény. llyen példaul Anglia, ahol egy évszazadnal is

84 KAISER, KIMBERLY & SPOHN, CASsI (2018): Criminology, Criminal Justice, Law & Society, volume 19, issue 2.
4.p

85 KROHN, D. MARVIN, LIZOTTE, J. ALAN, HALL, P. GINA (2009): Crime and deviance. Handbooks of Sociology
and Social Research. Springer Science + Business Media, 2009, 340. p.

86 FRANKLIN, CORTNEY A. — FEARN. NOELLE E.: Gender, race, and formal court decision-making outcomes:
Chivalry/paternalism, conflict theory or gender conflict? In: Journal of Criminal Justice volume 36, issue 3. 2008.
279-290 pp.

87 STINA BERGMAN BLIX - [ISA WETTERGREN: Professional Emotions in Court (A sociological perspective). New
York, Routledge, 2018. 8-10 pp.

16



régebbre nytlik e rendszer beagyazottsaga.®® Ugy gondolom, hogy e valtozas figyelemre mélto,
hiszen a birdsagra kertiild ligyek igen nagy részét polgari jogvitak jelentik.

A laikus igazsagszolgaltatds hanyattatott sorsa hazankban ranyomta a bélyegét az
intézmény nivojara. A rendszervaltozast kovetden az iilnokok — nomen est omen — a hivatasos
bir6 mellett helyet foglalo, mar politikai relevancidval sem bird szeletévé lettek az
igazsagszolgaltatdsnak, mignem az Uj Be. gyakorlatilag lesoporte a civileket és ezzel a
néprészvételt a harom hatalmi ag egyikébdl azaltal, hogy a legtobb biintetdiigyben mar nem
alkalmazhatoak résztvevéként. Igy e forman mar a jogallamisag megvaldsulasanak kérdése
vetddhet fel.

Ami az 0j Be. el6tti idoszakot illeti, hatalybalépését megel6zden a nyolcévi, vagy ennél
sulyosabb szabadsagvesztéssel biintetendd biincselekmények esetén az elséfoku birdsag egy
hivatasos birobol és két iilnokbdl (kivételes esetben két hivatasos birdbol és harom iilnokbol)
allo tanacsban jart el, a néprészvételt fokusza e korre esett. Az 4j Be. kommentérjaban kifejtésre
keriilt,®® hogy az elmult évtizedek tapasztalatai folytan az {ilnokrendszer egyfel8] nem valtotta
be a hozzd fliz6tt reményeket, masfeldl az intézmény teljes reorganizacidjara van sziikség
tekintettel arra, hogy a modern eurdpai jogrendszerekben is visszaszoruldsuk figyelhetd meg,
¢s a hatékony igazsagszolgaltatast professzionalis birok szolgaltatjdk. Ma mar csak fiatalkortiak
biintetdiigyeiben, katondk stlyos biintetdiigyeiben, valamint munkaiigyi perekben vesznek
részt, a tobbi esetben pedig egyesbird jar el. Ez azonban még 6nmagaban nem ad magyarazatot
arra, hogy miért nem vessziik szdmitasba a tanécs civil tagjait.

A XX. szdzad masodik felét feloleld szocialista iddszak népi tilndkei politikai mivoltukbol
eredden kifejezetten jelentds szerepre tettek szert, talan ennek okan a tdrsadalom nagy részének
a fejében ez az intézmény megsziint 1étezni arendszervaltozassal. Holott az igazsagszolgaltatas
alkotmanyos alapokon valé reorganizacioja ugyan megvolt a kilencvenes években, az iilnokok
szerepe mégis ekkor indult meg azon a lejtén, amely a mostani teljes diszfunkcionalitashoz
vezetett; az igazsagszolgaltatast érintd reformok tobb sebbdl véreztek a civilek részvételét
illetéen.

A rendszer renoméjat csorbitja az a tény, amelyet a jogdsztarsadalom is kommunikal a
civilek fel¢; ez pedig a figyelmen kiviil hagyhat6 volta. Nem egyediilallo jelenség ez itthon, a
hasonloan mikodé rendszerekben altalaban megfigyelhetd az a szkepticizmus, amely a
laikusok részvételét illeti, holott elméletileg a birdval azonos jogokkal és kotelezettségekkel
bir,”° sét, a tandcsban tobbségiik révén le is szavazhatnak a pulpitus tényleges birtokosat. A
kritikus hozzaallas, ha még némi empatiat is kivan meg, nem nevezhetd alaptalannak, hiszen a
tarsadalmi reprezentativitds a nyugdijas, tiszteletdijra nyugdij-kiegészitésként tekintd
csoportban valosul meg, ez pedig teljesen kontraproduktiv. Noha elséfokon akar tényleges
terhet tudna levenni a bird vallarol, ugyanakkor ez a bir6tol is megkdvetelné az
egyenrangusagot a civilek irdnyaba. Az egyenld jogok és kotelezettségek — elvi szinten —
feltételezik a nézépontiitkdztetést, amely valamelyest legalabb aktiv magatartast kovetel meg a
laikusoktdl, illetve bizonyos mértékben elvarhatd volna a birdi ,tévedés” vagy elfogultsag
megvitatasa. Am minden bizonnyal, ha még kommunikacié is alakul ki az {ilnokok részérél,
torekedniiik kell arra, hogy semmilyen értékitéletet ne fogalmazzanak meg, tovabba
megfeleljenek az elfogulatlan hozzaallas kritériumanak mind a megszolaldsaikban, mind pedig
gesztusaikban. Rendelkezzenek kell6 intelligencidaval ahhoz, hogy az igazsagszolgaltatashoz
méltd magatartds tantsitdsa ne jelentsen probléméat. Jollehet nem elvarhaté naprakész
késziiltség még attol sem, aki lelkiismeretesen tolti be e tarsadalmi szerepet, hiszen a rendszer

88 SANJA KUTNJAK, IVKOVIC, SHARI SEIDMAN DIAMOND, VALERIE P. HANS, NANCY S. MARDER: Juries, Lay
Judges, and Mixed Courts. Cambridge University Press, 2021. 304. p.

89 BLASKO ERVIN In: POLT PETER (szerk.): Nagykommentar a biintetdeljdrdsrol sz016 2017. évi XC. torvényhez.
37. p. (letoltés ideje: 2022. december 3.)
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hijan van a jol megkonstruélt iranymutatadsnak. Az azonban igen, hogy a targyalds szakszerti és
elfogulatlan lefolytatasdhoz hozzéajaruljanak akkor is, ha egyébként markéans véleménytiknek
kivannanak hangot adni.

A laikus részvétellel kapcsolatban szamos nemzetkozi és magyar empirikus kutatast
folytattak mar, melyek eredményei®' a fenti megallapitasok igazolasaul szolgalhatnak.
Ugyanakkor e tanulméanyban szerettem volna magam is hozz4jarulni ahhoz, hogy egy kvalitativ
vizsgalat keretében kaphassak képet a laikus birdskodas jelen allapotar6l. Adminisztrativ
(engedélyeztetési) problémdk miatt ez a vizsgalat a tervezett terjedelemben nem keriilt
lefolytatasra. Minddssze két hivatdsos biroval tudtam interjut késziteni, és az 6 neveik
ralatassal rendelkezik az tilnoki tevékenységre, és nem csupan sajat tapasztalataikat oszthattak
meg velem, hanem kollégaik véleményérdl is altalanos képet tudtak adni. Jollehet a kvalitativ
vizsgalatoknal a reprezentativitas kovetelménye is joval kevésbé szdmszeriisithetd, mint egy
kvantitativ kutatasnal, az értékes vélemények ellenére természetesen mégis csupan ,,torzonak”
tekinthetd ez a vizsgalat. Ennek ellenére sziikségesnek tartom az interjukbol lesziirhetd
megallapitasok dolgozatba integralasat, hogy vizsgalatom ne csupan a szakirodalmi forrasokra
alapozott legyen.

VII. I. Tapasztalatok egy hadbirotol

Tanulmanyom elkészitése soran interjut készitettem az megyei jogl varos Torvényszékének
biintet6 ligyszakos hadbir6javal. Sajat tapasztalatai alapjan arrdl tudott beszdmolni, hogy a
katonai specifikum — ellenben a generalis véleményekkel — sokat tud segiteni egy iigy
elbiralasanal, és a korabban mar altalam is kifejtett passzivitas a targyalas sordn nem jellemzo,
legalabbis nem olyan mértékben. Jogi képzettség hijan jo kérdést feltenni azonban igy is nehéz,
ezért a katonai ilnokok korében sem jellemzd, hogy élnének e jogositvanyaikkal.
Meglepetésemre szolgalt azonban, hogy noha kérdezni nem igazan szoktak, viszont nem
példatlan, hogy leszavaztak volna a birot egy dontés meghozataldnal, am ez jellemzden a
biintetéskiszabasnal fordul eld, a blindsség megallapitasdnal konszenzus szokott uralkodni a
tanacsban. Az 6 részvételiik azt eredményezheti, hogy képesek olyan vitat generalni, amely a
hivatasos bir6t is elgondolkodtathatja, ha kelld hatadrozottsdg mellett meggyd6zddéssel adjak eld
érveiket.

A vegyes tapasztalatok is arra engednek kovetkeztetni, hogy az {ilndki rendszer, noha
gyakran nem tud konstruktivan miikodni, mégsem keriilt sor a kozvetlen népképviseleti
demokrécianak e hatalmi agbol tortnd kizarasara, meglatasom szerint okkal. Az elmult évek —
joforman évtizedek — reformjai nem engedhették meg az intézmény felszdmolasat, legféképpen
talan azért nem, mert valamilyen forman a legtobb orszagban szintén alkalmazzak, illetve van,
ahol nemrégiben vezették be, mint a jovO reményteljes igazsagszolgaltatisat. Egyes

1 Lasd példaul: KALVEN, Harry — ZEISEL, Hans: The American jury. Little Brown and Company, Boston, 1966.;
MACHURA, Stefan: Eine Kultur der Kooperation zwischen Schéffen und Berufsrichtern.In: Richter ohne Robe,
12/2000. 111-116. p.; MACHURA, Stefan: Fairness und Legitimit[t. Nomos, Baden-Baden, 2001. 9. p.; VILLMOV,
Bernhard [et al.]: Die Mitwirkung von Laien in der (Jugend-) Strafgerichtsbarkeit. Rechtsprechung zwischen
Professionalit’t und Biirgernhe. In: Ostendorf, Heribert: Integration von Strafrechts- und Sozialwissenschaften.
Festschrift fiir Lieselotte Pongrats. J. Schweitzer, Miinchen, 1986.306-361. p.; CASPER, Gerhard — ZEISEL, Hans:
Der Laienrichter im Strafprozess. Vier empirische Studien Zur Rechtsvergleichung. C. F. Miiller Juristischen
Verlag, Karlsuhe, 1979. 81. p.; RENNING, Christoph: Die Entscheidungsfindung durch Schéffen und Berufsrichter
in rechtlicher und psychologischer Sicht. Empirische, rechtsdogmatische und psychologisch-theoretiche
Untersuchungenzur Laienbeteiligung an der Strafgerichtsbarkeit N.G. Elwert, Marburg, 1993.724.p.; KULCSAR
Kalman: 4 népi iilnok a birésdgon. Akadémiai Kiado, Budapest, 1971. 124.p. BADO Attila: Hungarian Mixed
Court without Representativity: An Empirical Research. In: Zbornik Radova. 2016. 50/4. 1415-1436.
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szakpolitikai vélemények szerint sziikséges lenne felvaltani a laikus birakat példaul ,,igyvédi
birakkal”, azonban ez olyan koltségekkel jarna, amely a realitas talajan szinte fedezhetetlen. °?

VI.2. Tapasztalatok egy munkaiigyi birotol

Masik interjualanyom egy dundntuli Torvényszék munkatiigyi birdja, aki gyakorlati
tapasztalatainak megosztasaval segitett hozza vizsgalati tdrgyam alaposabb feltarasdhoz.
Elmondésa alapjan a generalis narrativanak megfelelden két taborra oszthaté a hivatasos birdk
hozzaallasa az iilnokokhoz; sziikséges €s hasznos a laikus biro, hiszen a perben 4116 feleknek
tekintélyt mutathat, ha a pulpituson nem egy bir6, hanem egy tanacs dont az ket érintd iigyben.
Szakmai szempontbol — hasonloképp, mint azt a katonai eljarasok vonatkozdsiban is
megtudhattam — fontos eleme lehet a birdsagi eljarasnak, ha szakismeretspecifikus iilnokok
vesznek részt, hiszen a munkaiigyi perek valtozatossaga rendkiviil széles spektrumon mozog.
A hivatasos birok masik tdbora szerint nincsen sziikség a laikusokra, hiszen a professzionalis
1gazsagszolgaltatas értelmében a jogi szakértelemnek kell dontenie a felek kozott fennalld
jogvitaban, tovabba a jog és érzelmek teljes divergencidja indokolt az eljaras sordn. Jollehet a
rendszer célja az, hogy a tandcs tagjai — akdr — egymads szakismereti hiatusait kitoltsék,
tekintettel a korabban altalam is emlitett rendkiviil sokszinii munkatigyi perekre.

Ami a magyar iilnoki rendszer szabalyait illeti, a laikusok és a hivatasos birok azonos
jogokkal birnak, és kotelezettségek is egyforman terhelik dket. Ad absurdum eléfordulhat, hogy
a tanacs két laikus tagja leszavazza a bir6t a dontés meghozatalakor. Erre a defenziv eljarasjogi
1épés a targyalas elhalasztasa lehet, majd 01j liln6kok megvalasztasa, amely azonban jelentds
alkotmanyossagi, jogbiztonsagi kérdéseket vet fel, tovabba a perben allo felek bizalmat is
megingatja, ha a per sordn a tanacs Osszetétele valtozik. Fontos megjegyezni, hogy ez nem
szolgalhat taktikai Iépésként a biintetdeljaras sordn, hiszen a targyalas folytonossdganak elve
értelmében a targyalast meg kell ismételni, ha a tandcs osszetételében valtozas tortént.”?

Az altalam kordbban nem cizellalt probléma az iratismertetés vonatkozasaban jelenik meg.
Napjaink technikai fejlettsége mar lehetové teszi, hogy az eljarasban résztvevo felek az esetek
zOmeében hamar tudomast szerezzenek a kiilonb6zo iratokrol, beadvanyaikat is elektronikus
uton terjesszék eld, €és igy a targyalas soran mar nincs szilikség kiilon ismertetésre, az csupan
formalis jelleget 6lt. Ez azt eredményezi, hogy az egyébként sokszor valtozo tandcs tagjai csak
ugy szereznek tudomadst az ligy targyarol, amiképpen azt a tandcs elndke a targyalés el6tt
Osszefoglalja. Emiatt az is nehézséget okoz, és maganak a pernek is sokat arthat, ha az iilnokok
aktivak, am de tajékozatlanok, és esetleg olyan kérdést tesznek fel, ami az tigyben korabban
elhangzott, hiszen a peres felekben kétséget kelt, ha ugy latjak, hogy olyan emberek dontenek
az lgylikben, akik nincsenek tisztadban a mar elmondottakkal. Természetesen az sem kizart,
hogy egy iilnok mar annyira jartas az eljarasokban, hogy érti a targyalasok menetét és konnyen
tud akklimatizalodni a peres helyzetekhez, ezzel szolgélva az ligy gordiilékeny elbiralasat.

VIII. Zdro gondolatok - Ismereteink tiitkrében merre haladjon az igazsdagszolgaltatdas?

Ahogyan azt a tanulméanyban jeleztem, a laikus igazsagszolgaltatasi rendszer minden
reformjaval egyiitt egy erdsen problematikus, és kiilondsen a posztszocialista orszagokban
egyre inkdbb ,elhanyagolt” jogintézmény, amely a legtobb esetben annak jogszabalyi
kornyezete, miikodési modja miatt valoban alkalmatlan a tényleges, gyakran alkotmanyokban
meghatarozott szerepének betdltésére. Marpedig a néprészvétel melletti szamos olyan érvrol

92 Persistent Anomaly — The Lay Judge in the American Legal System, Volume: 6 Issue: 1 Dated: special issue
(Spring 1981) pp. 28-41.
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irtam, amelyek megvalosuldsa hatékonyan segithetné az igazsadgszolgaltatds céljait (Elég
csupan arra a trividlis, magyar helyzetet jol tiikkr6z0 tényre utalni, hogy szamos, a
tarsasbirdskodas elvének megvalosulasaért kialté sulyos biintetdiigyben egyediil kénytelen
itélkezni egy tapasztalatlan hivatasos bir6®*). A professzionalis, hatékony igazsagszolgaltatas
sokszor Osszeférhetetlennek tlinik a tarsadalmi reprezentativitasra torekvo, gyakran nehézkesen
mikodd laikus birdsadgi formakkal. A néprészvétel elvét érvényesiteni szandékozo
jogrendszerekben azonban nem sporolhatdé meg a preciz, minden részletre kiterjedd aprolékos
szabalyozas, hogy a laikus birdskodas vélt vagy valos eldnyeinek az esélye megteremtodhessen.

A tarsadalmiigazsagérzet becsatornazasa az igazsagszolgaltatdsba alapvetéen nem tamaszt
a laikusokkal szemben semmilyen szakmai elvarast, csupan azt, hogy azokban az tigyekben,
amelyekben szerepet vallalhatnak, a legjobb tudasuk szerint és feleldsségteljesen vegyenek
részt.

Ugyanakkor azt gondolom, hogy az a szamos orszagban miikodd, az iilnokok, eskiidtek
specialis tuddsara épitd megvalosulasi forméja a laikus biraskoddsnak, mely egyre komolyabb
szerephez jut a 21. szazadban, észszerli megujulasat jelenthetné a magyar tilnokrendszernek is.
Az 1j Be. ebbe az irdnyba tett 1épései szamomra is lidvozlendd megoldasok lennének, ha az uj
iilnoki rendszer egyuttal nem csokkentette volna radikdlisan a néprészvétel jelentOségét
Magyarorszagon. Ugy gondolom, hogy a katonak, pedagégusok, pszichologusok mellett
szamos mas professzio (orvosok, kézgazdaszok, szociolégusok, mérnokok stb.) bevonasara
adhatna az iilnok rendszer lehetdséget,” tekintve, hogy a komplexitas megOrzése érdekében
egy lgy eldontésénél nemcsak a jogi képzettség teljes birtokdaban lévo birdkra lehet
tamaszkodni, hanem a tényallas megértéséhez és az esetleges szankciok megallapitasahoz
azokra is, akik alapos jogi ismeretek nélkiil, am mas relevans hattértudassal rendelkeznek.
Masrészrol az altalam is idealisnak tekintett szakiilnoki rendszer kompromisszumos megoldast
jelenthet, hiszen més hivatdsok reprezentansai ,,igazsagérzetiik” mellett iigyspecifikus
szakismerettel segithetnék a perek eldontését, tovabba a sok szempontbdl problematikus
szakértdi bizonyitast segithetné atlathatobba, akar gazdasagosabba és még professzionalisabba
tenni.

Kutatasaim megerdsitettek abban, hogy szamos jogrendszerben forditanak nagy figyelmet
az tilnokok formalis képzésére. Erdemes lenne az e téren feltarhatd nemzetkozi tapasztalatok
alapjan a magyar iilnokok szdmara is egyfajta szervezett képzést bevezetni munkéjuk
megkezdése eldtt. Mar nmagaban az, ha szerepiikkel, feladataik stilyaval tisztdban vannak a
laikusok, nagymértékben segitheti hatékony munkavégzésiiket.

A dolgozatban bemutatott elméleti kétségek, jogszociologiai vizsgalatok altal feltart
defektusok ellenére is ugy gondolom, hogy a néprészvétel kovetelményéta 21. szdzadban sem
kell elvetni, csupan az elv érvényesiilési modjat kell a megvaltozott tarsadalmielvarasokhoz és
korilményekhez igazitani.

94F]1érhet6: https://arsboni.hu/igazsagszolgaltatas-nepreszvetel-nelkul-hova-tuntek-a-civilek-a-biroi-
pulpitusrol/# ftn1 (letoltés ideje: 2021. 05. 10.)

95 BADO ATTILA: A birdi fiiggetlenség egyes garancidlis elemeinek dsszehasonlité vizsgdlata. MTA Doktori
értekezés. Szeged, 2017. 112. p.
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Kasuba Rébert Istvan'

Fakultativ polgari hazassag: felekezeti hazassagjogok hatasa a fakultativ polgari hazassag
rendszerének alkalmazasara

Abstract:

Between the system of civil matrimonial law and religious and religious rights in the European
context are quite clear to the lawyer, since civil matrimonial law evolved from church law,
especially catholic canon law.

The system of canon laws influenced and shaped the thinking of legal scholars who formed
civil matrimonial law, and this is also true of protestant marriage law. Jewish and Islamic
marriage law, however, differs significantly from the Christian conception and is explicitly
contractual in nature. In my study, I try to compare the marriage law rules of Christian, Jewish
and Muslim religions using the method of comparativ law, but I also compare them with the
Hungarian matrimonial law system. I will analyse the pre-marriage procedure, the process of
entering into marriage, and I will compare the rules for divorce with regard to the three
religions.

I hope to get a more complete picture of the legal concepts of the three great world religions
and the relation of Hungarian marriage law to religious legal systems.

Bevezet6 gondolatok

A fakultativ polgari hazassag mitkodésének vizsgalata soran feltétleniil sziikséges a felekezeti
egyhazjogok behatobb elemzése is, hiszen ebben a héazassdgkotési rendszerben az adott
felekezet hazassagjoga ¢és az allam altal alkotott hazassagjog egyiitt €l ¢s mukodik. A felekezeti
egyhazjogok Osszehasonlitdo elemzéséhez a jogosszehasonlitds modszereit alkalmazom, ezen
beliil is elsésorban a funkciondlis jogdsszhasonlitds eszkozeivel. ,,Nem szabad sajat
jogrendszeriink ’szemével’ latnunk és doktrindlis kereteivel szemlélniink egy kiilfoldi
jogrendszert, hanem meg kell probalnunk tallépni azon, kiilsé ,,semleges” elemek
alkalmazasaval a jogrendszerek Osszehasonlitdsanak megvalodsitasahoz.” — irja Mark Van
Hoecke holland komparatista,? és egyet kell értenem ezzel a megallapitassal, mivel éppen a
felekezeti egyhdzjogok tekintetében el kell vonatkoztatni a mar ismert jogi diszciplinéktol, es
figyelembe kell venni a vallasi jogok transcendens elemeit is, természetesen csak az
Osszehasonlitashoz sziikséges mértékig, mivel nem lehet az egyhazi és felekezeti jogrendszerek
jogintézményeit €és a polgari jogi jogintézményeket oly modon Osszevetni, hogy teljes
jogharmoniat fedezhessek fel kozotiik.

A vizsgalat f6 iranyat elsdsorban a rémai és gordg katolikus, az evangélikus €s reformatus és
az ortodox felkezetek és a zsido és muszlim valldsok hdzassaggal kapcsolatos jogi, vagy jogi
értékll rendelkezései jelentik, a teoldgiai tanitast igyekszem, csak annyiban figyelembe venni,
amennyiben az a jogi megitélés szempontjabol elengedhetetlen. Az egyhdzak teoldgiai tanitasat
és jogi rendelkezéseit azért nem lehet teljes mértékben szétvalasztani, mivel a felekezeteken és
egyhazakon beliili jogi rendelkezések alapja minden esetben teoldgiai, am ahhoz, hogy a polgari
jog szabalyai koz¢ illeszthetd legyen, sziikséges csak a jogi dontéshozatalt, és szabalyozas
rendszert elemezni, a teoldgiai érintettséget pedig erkolcesi és érzelmi motivacioként értékelni.

! PhD hallgaté, Szegedi Tudomanyegyetem, Allam- és Jogtudomanyi Doktori Iskola.
2 VAN HOECKE, Mark: Methodology of Comparative Legal Research. In: (2015) LAW AND METHOD. p.1-35,
Boom Juridische Uitgevers
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Kérdésként meriilhet fel az is, hogy allam és az egyhazak joga milyen mértékben, és mddon
létezik egymas mellett? Az egyhazjog, az egyhaz sajat tagjai szamara felette all, egyenértéki
vagy alsobbrendii az allam jogszabdlyaival. Az biztosan allithatd, hogy az egyhazak jogi
szabalyozéasa — barmely kidolgozott is legyen — nem haladhatja meg az éallami szabalyozast,
hiszen mig az egyhéz a transzcendens materidlis megvalosulasat szabalyozza, addig az allam,
minden allampolgéra szdmara k6zos jogot ad. Azt mar jarhatobb utnak tekintem, ha az allami
¢s az egyhazi jog a felekezethez tartozo allampolgar szamara egyenértékii, hiszen a jogi
szabalyozas iranya mindkét esetben ugyanaz: az emberi élet normélis mederbe szoritasa, a
kilengések elfojtasa, a vitas esetek megnyugtatd rendezése, és egyfajta erkolcsi szabalyrendszer
alkalmazasa. Ebbe a keretbe elfogadhat6 az, ha a felekezethez tartozo6 allampolgér az allam altal
biztositott jogok valamelyikével nem €1, ugyanakkor az nem, ha valamelyik kotelezettségét nem
teljesiti, tehat ezt a helyzetet tekinthetjiik sajatos klaudikalé kogencidnak® is, amennyiben a
felekezethez tartozo félnek, a szamara eldnnyel jard jog gyakorlasa az egyhaz szabélyozasa
miatt nem lehetséges.* Amennyiben az 4llam és az egyhadz joga parhuzamosan, 4m egymadst
nem érintve mitkodik, — mint ahogyan az jelenleg Magyarorszagon is gyakorlat, — amelyet az
Alaptorvény is garantal, — a vallasszabadsag alapelveébdl kiindulva — elképzelhetd a felekezetek
¢s az allam kozott olyan megallapodason alapul6 egyiittmiikodés, amely munkam {6 témajat, a
fakultativ polgari hazassagot is elérhetdvé teheti az allampolgéarok szdmara, mint ahogyan erre
szamos Europai Unidhoz tartozo allam jogéban talalhatunk példakat.

Kérdés az is, hogy az allami €s az egyhazi jogszabalyokat egyenértékiivé, esetlegesen egy allam
¢letében , kotelezove” lehet-e tenni vagy sem. Schanda Balédzs és Erdé Péter munkajukban az
allam ¢€s az egyhdz viszonyat jogi szempontbol hirom szemszogbdl vélik vizsgéalhatonak:
Egyrészt az allam alkothat olyan sajat jogszabalyokat, amelyek az egyhazakkal vald viszonyéat
rendezik. Masodsorban recipialhat egyhazi jogszabélyt sajatjaként,” harmadrészt pedig
szerzédéseket kothet az egyhazakkal.®

A kovetkezOkben azokat a szempontokat szeretném figyelembe venni, amelyek a magyar
hazassagkotés rendszer alapvetd szakaszaihoz kapcsolodnak, €s azt vizsgdlom meg, hogy a mar
emlitett keresztény felekezetek és a zsidod €s muszlim vallasok egyhazjoga €s a magyar polgari
jog mennyiben harmonikus, illetve disszonans egymassal.

1. A hazassagkotés erkolcsi és jogi alapok szerinti csoportositasanak lehetosége

A felekezeti vagy vallasi egyhazjogok vizsgalata tekintetében két fontos szempontot kell
figyelembe venni. Egyrészrol azt, hogy a hazassdgnak az adott felekezet vagy wvallés
tekintetében milyen jogi mindsitést adnak, masrészt, hogy a az adott felekezet, vagy vallas a
hazassagkotést polgari vagy vallési cselekménynek, — esetleg mindkettének — tekinti e.

A katolikus, gorogkatolikus, és ortodox felekezetek tekintetében a hazassag jogi megitélése az,
hogy a hdzassag szentség, és ehhez mérten az egyhazi hdzassagkotéssel egy 0j jogviszony jon
létre a hazasfelek kozott, amely fliggetlen a polgéari hazassagkotéssel kialakitott hazastarsi
jogviszonytol. Epp ez az oka annak, hogy ez a harom felekezet matrimonium non existens-nek

3 Az ezzel jellemezhetd normak az egyik fél javara engednek eltérést az el8irt magatartastol.

4 Pl. ilyen az abortusz kérdése, amely alapvetden, sziik keretek kozott az allam altal biztositott, de egy felekezethez
tartozo ember (foként a keresztények, de mas vallashoz tartozok is), az abortusz lehetdségével azért nem élhetnek
(elvben), mert azt a hitelvek €s az egyhédz szabdlyai tiltjak szamukra.

5 Erre a multban szamtalan példat talalhatunk, elégséges, ha csak I1. Jozsef Hazassagi Patensét vessziik figyelembe,
amely a katolikus hazassagjog teljes egészében torténd atvétele, és allami jogszaballya tétele.

®V§. SCHANDA Balazs-ERDO Péter: Egyhdz és vallds a mai magyar jogban. Budapest, Szent Istvan Tarsulat, 1994.
15-16. p.
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tekinti a polgari hazassagot, és csak az egyhazit fogadja el érvényes és létezé hazassagként.” A
protestans egyhdzak gondolkodasaban a hézassag elsdsorban polgari jogi cselekmény,
amelyben a hazassagi kotelék nem az egyhazi szertartas keretében jon 1étre, hanem a polgéari
jogi aktus altal, a felekezetek dolga pedig csak annyi, hogy megaldjdk ezt a mar létrejott
¢letk6zosséget.

A zsid6 és a muszlim vallasok tekintetében a hazassagnak szinte nincsen sem vallési, sem
polgari hazassagjogi kapcsolodasa, hanem egy szerzodéskotésnek tekintik, tehat inkabb a
kotelmi jog kereteibe tartozd cselekmény. A zsido vallas bizonyos vallési eldirasokat ugyan fiiz
a hazassaghoz, de annak lényege a ketuba alairdsa, azaz a férfi és a né kozotti szerzddés
megkotése. A muszlim héazassagkotés esetében még ez a kis vallasi vonulat sem kotelezd,
teljesen elégséges a hazassaglevél alairasa €s atadésa, tehat tisztan polgari jogi aktusnak tekintik
a hazassagot. Lehet a Kegyes Korant olvasni, de nem kdételezd, st sem imam, sem mas
hivatalos személy, még a menyasszony jelenléte sem sziikséges, mivel tisztan a hazassagot
kotni szandékozok csaladjai kozotti alku, és megallapodds, majd szerzédéskotés all a
kozéppontban.

/i

2. A hazassagkotést megel6z6 eljaras

A Ptk. a Csaladjogi Konyv 4:7. §-ban szabalyozza azt a folyamatot, amelynek minden
Magyarorszagon kotott hazassagot meg kell eléznie. Ezt a magyar jog a hazassagkotést
megel6zd eljarasként hatarozza meg. Lényege tulajdonképpen ugyanaz, mint a katolikus
egyhaz kéanonjogaban megjelend ugynevezett jegyesvizsgalat: megallapitani azt, hogy a
hazassagkotésre jelentkezd felek kozott all-e fenn valamilyen jogi akadaly amely a
hazassagkotést lehetetlenné teszi, illetve fennall -e kozottiik minden, a jogszabaly altal
meghatarozott olyan feltétel, amely a hazassagkotéshez sziikséges.® A Ptk. csupan csak a
legsziikségesebb szabalyokat foglalja Ossze, mivel az eljarast részletesen az anyakonyvi
eljarasrol szolo 2010. évi 1. térvény szabalyozza.

A polgari hazassagkotés els6 mozzanata a hazassagkotési szandék bejelentése. Ez a szakasz
tulajdonképpen a keresztény felekezeti egyhazjogokban és a polgari jogban megegyezik,
mindegyik esetben a hazassagkotési szandékot eldzetesen kell bejelenteni. A zsidd jog
szempontjabol, szintén szlikséges a hazassagkotés szandékanak és idopontjanak bejelentése a
rabbindl, hiszen szlik korben vizsgalja a hazassagi akadalyokat. Az iszlam hazassagkotés tisztan
szerzodési jellegli, nem kotddik hozza vallasos, vagy jogi szertartds, igy nem is kell azt
bejelenteni. A polgari hazassagkotésre jelentkezd felek, a hazassag bejelentésekor kijelentik
azt, hogy tudomdsuk szerint nem all fenn koztiik hazassagi akadaly, €s bemutatjak a
jogszabalyban meghatarozott irataikat is. Az anyakonyvvezetd errdl jegyzokonyvet vesz fel, és
amennyiben relevans ellendrzi a kiskor hézassagkotéséhez a gydmhatosag altal kiadott
engedély meglétét is.” A katolikus és gorogkatolikus kdnonjogban a hazassagkotés bejelentését
kovetden a lelkész ugyancsak ellendrzi azt, hogy a felek kozott a hazassagot érvénytelenitd
hézassagi akadaly nem all-e fenn, illetve, hogy nem 4ll-e fenn a mixta religio'? tilalma, vagy a

7V§. ERDO Péter: Egyhdzjog. Budapest, Szent Istvan Térsulat, 1991. 398. p.

8 Lasd VEKAS Lajos-GARDOS Péter (szerk.): Nagykommentdar a Polgdri Torvénykonyvhéz. Budapest, Wolters
Kluwer Hungary, 2020. 710. p.; HERGER Csabané-KATONANE Pehr Erika: Magyar csaladjog, Budapest,
Novissima Kiad6, 2021. 38-39. pp; BARZO Timea: A magyar csaldd jogi rendje. Budapest, Patrocinium, 2017. 67-
69. pp. és HEGEDUS Andrea: Polgdri jog-Csalddjog, BUDAPEST, R.LM.A K., 2022.53-54. pp.

92010. évi L. torvény az anyakonyvi eljarasrol 17. §

10 Hazassagi akadaly, amely a kdnonjogban megtiltotta a katolikusok és az "eretnek vagy szakadar szektahoz"
tartoz6 megkeresztelt személyek kozotti hazassagkotést. Az 1983-as 11j térvénykonyvvel atszervezték a vegyes
hazassagok tligyét, és most néhany feltétel teljesitése sziikséges, tobbek kozott: a hit elhagyasaval jaro veszélyek
megsziintetése, az utddok megkeresztelésének és katolikus egyhazi nevelésének igérete.
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disparitas cultus'' akadaly, amelyek elhdrithatoak. A mixta religio (vegyesvallas) tilalma a
katolikus és nem katolikus keresztény kozott all fenn, €s lelkészi hatdskdrben harithaté el, mig
a disparitas cultus (vallaskiilonbség) akadalya katolikus €s meg nem keresztelt személy kozott
all fenn, ezt az akadaly plispoki engedéllyel lehet elharitani. Ezen kiviil feltétleniil meg kell
gy6zodni a felek szabad allaptardl, vagyis, hogy massal nincsen fennalld, érvényes
hazassagkotésiik, még polgari hazassagkotésiik sem, mivel bizonyos esetekben ez is képezhet
hazassagi akadalyt.!?

A reformatus és evangélikus felekezet tekintetében ilyen jegyesvizsgalat nincsen, mivel a két
felekezet alapvetden elfogadja a hazassagnak a polgari hatdsagra valé tartozasat,'* és nem irnak
eld kiilonleges feltételeket e tekintetben. Ugyanakkor a II. Helvét Hitvallas rendelkezik a
hézassagkotés szabalyairél is.'* Ezen kiviil Luther Marton is fiiz rendelkezéseket a hazassag
megkotésének kérdéséhez.!> Az ortodox egyhazak tekintetében szintén létezik a hazassag
bejelentésére szolgald eljaras, amelynek keretében vizsgalatra keriil az, hogy a hazassagkdotés
alapfeltételei fennalnak-e, de mivel az ortodox felekezet engedi a hdzassag felbontasat, igy azt
kiilon vizsgalnia kell, hogy hany alkalommal tortént az meg, ugyanis 3-nal tobb alkalommal
nem lehet elvalni, és Gjra meghazasodni. A szabad akarat elengedhetetlen feltétele az ortodox
hazassagkotésnek, illetve ortodox felekezethez tartoz6 személy nem kothet hazassagot nem
ortodox felekezethez tartozoval, tehat mas felekezetii kereszténnyel, vagy mas vallashoz tartozo
személlyel sem.

A zsid6 és a muszlim vallas tekintetében nem ismert olyan kiilon eljards, amely a hazassagi
akadalyokat kiilon vizsgalja, bar mindkét vallds tekintetében meghatarozasra keriiltek olyan
helyzetek, amelyek esetében nem lehet érvényesen hazassagot kotni.'® Véleményem szerint a
zs1do €és a muszlim vallas tekintetében emelkedik ki leginkabb az erkdlcs szerepe, hiszen pl. a
hazassagi akadalyok vizsgalata nincsen intézményesitve, igy arra, hogy hazassagi akadaly ne
alljon fel, kiillonosen a csaladoknak kell nagy figyelmet forditani. Ez pedig mindenképpen
erkolesi — etikai, €s nem jogi kérdés elsdsorban.

3. A hazassagkotést érvénytelenné tevo koriilmények

A Ptk. a hazassag érvénytelenségének okait hatarozza meg. Ahhoz, hogy egy hazassag
érvényes, vagy ¢érvénytelen lehessen, feltétleniil 1étezonek kell lennie. Abszolut és relativ
érvénytelenségi ok meghatarozasara keriilt sor a Ptk. kodifikacioja soran. Az abszolut
akadalyok mindenkivel szemben akadalyt képeznek, mig a relativ akadalyok, csak
meghatarozott személyi koron beliil képeznek hazassagi akadalyt.!” A katolikus hazassagjog
ezzel ellentétben hazassagi akadalyokrol beszél, és akadalyon olyan egyhazi térvényt ért, ami
a személyt valamilyen tulajdonsaga vagy valamilyen egyéb koriilmény alapjan képtelenné teszi,
vagy nyilvénitja a hazassagkotésre.'® Ez 1ényegi hasonlosag a két jogrendszer kozott, mert a
Ptk. gondolkozasa abbol indul ki, hogy a hazassag alapvetden érvényes, és ehhez képest

1 Ennek az akadalynak az alapjan érvénytelen a hazassag két olyan személy kozott, akiknek egyikét a katolikus
egyhazban keresztelték vagy oda felvették, és abbol formalis cselekedettel nem tavozott, masika pedig nincs
megkeresztelve vagy érvényteleniil keresztelték

12 V6. KUMINETZ Géza: Katolikus hdzassdagjog. Budapest, Szent Istvan Tarsulat, 2002. 102-103- pp. és ERDO,
1991. 411-412. pp.

13 Alapitoik szabalyozésa alapjan.

14 BULLINGER Henrik: Mdsodik Helvét Hitvallds, Kolozsvar, k.n. 2010. 65-66. p.

15 V6. REUSS Andras: ,,...8szintén és teljes hiiséggel szeretik egymdst” A hdzaséletrdl Luther irdsaiban. In:
Lelkipasztor- Evangélikus teoldgiai szakfolyoirat, 2022/3, 88-96. pp.

16 V. DONIN, Hayim Halevy: Zsidénak lenni. Budapest, Goncol Kiado, 1998. 261-262. p.

17V, HEGEDUS, 2022. 57. p.; BARZO, 2017. 69-71. pp. és HERGER-KATONANE, 2021.48-52. pp.

3 ErDO), 1991. 415. p.
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allhatnak fenn olyan koriilmények, amelyek, amennyiben ha bebizonyosodnak érvénytelenné
tehetik a hazassagot, a katolikus hizassagjogban szintén, az akadalyok!'® vagy elézetesen is
érvénytelenné teszik, megakadalyozzak a hazassag megkotését, vagy utdlagosan felderitve
érvénytelenité okként szolgdlnak.”® A kanonjog is megkiilonboztet esketési és héazassagi
tilalmakat, amelyek a polgari jogban fellelhetd abszolut és relativ hazassagi akadalyok
rendszeréhez hasonldak. A kiilonbség abban all fenn, hogy mig az esketési tilalmak eldzetesen
tiltjak és érvénytelenné teszik a hazassagot, addig a hazassagi tilalmak nem, bar ilyen tilalmak
fennallasa esetén nem szabad hazassagot kotni. Ezen kiviil az esketési tilalmak a
hazassagkotésben kozremiikodod lelkész szamara allnak fenn, mig a hazassagkotési tilalmak a
hézassagot kotd felekre vonatkoznak.?!

A gorogkatolikus egyhazjog hasonlé modon gondolkodik a hdzassagi akadalyok rendszerérdl,
mint a romai katolikus egyhazjog.??

A protestans felekezetek tekintetében ismét nem beszélhetiink altaldnosan meghatarozott
hazassagi akadalyokrdl vagy érvénytelenitd okokrol. Az evangélikus és reformatus egyhaz
egyhazjoga a Ptk.-ban meghatarozott érvénytelenségi okokat fogadjak el és ezek fennallasa
esetében egyhazi aldasban sem részesitik a hézasfeleket. Kiilonbség a lelkész hazassaga
kapcsan van, mivel a reformatus felekezet kikéti, hogy a lelkész csak evangélikus vagy
reformatus felekezethez tartozd személlyel kothet hézassagot, és ennek érvényességéhez a
plspok eldzetes engedélyes sziikséges. Ezen feltételek hidnyaban a hazassagkotés nem lesz
megengedett a reformatus egyhdz torvényei szerint, és a szabalyok megszegése a lelkész
szamara hivatalvesztéssel jarhat. Az evangélikus egyhdzjog megengeddbb, ezt a szabalyt mar
nem irja eld,. de a hazassagkotést szintén a piispok engedélyéhez koti, és ennek kikertilése
szintén hivatalvesztéssel is jarhat.

Az ortodox egyhdzak hazassagjogaban a romai és gorogkatolikus szabalyozas jelenik meg, €s
csak néhany kisebb eltérés fedezhetd fel.”> Mig a katolikus és gordgkatolikus, illetve a
protestans egyhazjog szempontjabol 1ényegtelen, hogy a polgari hdzassagkotés megeldzi, vagy
koveti az egyhazit, addig az ortodox egyhdzak egyhdzjoga eldirja, hogy az egyhazi
hazassagkotést a polgarinak meg kell eléznie.>* Ugyanakkor a kanoni formaknak nem
megfeleld, de az polgari torvények szerint érvényes hézassagot az ortodox egyhdzak nem
ismerik el érvényesnek. A tilalmak koziil kiemelendd, hogy a hdzassagkotést az oldalagi
leszarmazok esetében a leszdrmazas 7. fokaig tilalmazza, mig a katolikus, és gorogkatolikus
egyhaz csak a leszarmazas 4. fokaig. Az ortodox egyhdz szabalyaiban nem jelenik meg a mixta
religio tilalma sem a disparitas cultus akadalya, mivel ortodox felekezethez tartozo csak ortodox
személlyel kothet hdzassagot, ellentétben a katolikus felekezet szabalyaival. Az ortodox egyhaz
a hazassagkotéshez felso korhatart is megéllapit, ez egyetlen masik vizsgalt felekezet és egyhaz

19 V6. KUMINETZ, 2002. 261. p.

20V, ERDO, 1991. 404-405. pp.

21 V§. KUMINETZ, 2002. 106-107. pp.

22 V§. PALLATH, Paul (szerk.): Code of Eastern Canon Law English traslation of the four apostolic letters Issued
Motu proprio by Pope Pius XII. Oriental Istitute of Religious Studies India, Oirsi Publications, Kerala, 2021. 113-
159. pp.

23 V6. PACURARIU, Mircea: Istoria Bisericii Ortodoxe Romdne. Bucuresti, Editura Institutului Biblic si de Misiune
al Bisericii Ortodoxe Romaéane, 1994.; MoVILA,Petru: Orthodox Confession of Faith In: Studies in Sacred
Theology, n. 259 (Washington DC: Catholic University of America, 1975).; Official Documents of the Great Holy
Council of the Ortodox Church — The Sacrament of Marriage and its Impediments, Chapter 11, Points 3.-4.; Official
Documents of the Great Holy Council of the Ortodox Church — The Sacrament of Marriage and its Impediments,
Chapter II, Points 5.

24 V6. O KaHOHWYECKHMX aCleKTax [epKoBHOTO Opaka. In:  Apxuepeiickmii  Co6Gop 2017 .
http://www.patriarchia.ru/db/text/5075384.html
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tekintetében sem jelenik meg. Az ortodox felekezetek szerint a nd, amennyiben betoltotte a 60.
a férfi a 70. életévét, nem kothet hazassagot. Allaspontom szerint ezt akadalyt a hazassag
harmas javara val6 tekintettel vezették be, hiszen ilyen idds korban a gyermek nemzése még
elképzelhetd, de a nd részérél a gyermek vallaldsa mar csak extrém esetekben. Kiilon
érdeklédésre tarthat szamot, hogy az ortodoxia szintén egyediiliként, tilalmazza a nemvalto
mitéten atesettek és nemet valtottaknak az ortodox felekezet joga alapjan torténd
hazassagkotését. Ilyen jellegli szabalyozas masik felkezet vagy vallds szabalyozdsdban nem
lelhetd fel.

A hézassagi akadalyok, érvénytelenségi okok tekintetében a zsidd és muszlim vallas tobb
érdekességet is rejt. A zsido vallas esetében a Tora szabalyozasa adja az alapot, amelyet a
jogtudosok tovabb magyardztak. Azonban a zsid6 jog nem alkalmaz kiilon abszoltt és relativ
érvénytelenitd okokat, csak a papi rend tekintetében. Egyébként az akadalyok mindenki
szamara azonos modon allnak fenn, és révénytelenné teszik a hazassagkotést. Ilyenek: a
korhidny, a vérségi kapcsolatokbdl fakadd akadalyok, €és a fennalld hazassag. Lényeges az,
hogy az akadalyok aldl nem lehet felmentést szerezni, és az ilyen akadalyokkal kotott hazassag
akkor is érvénytelen, ha az a szabalyos zsido hazassagkotés szerint torténik.?> A zsido jogban
1s megjelenik az a szabaly, amelyet mar az ortodox felekezet esetében is bemutattam: sem az
ortodoxia nem engedi azt, hogy ortodox személy mas felekezethez tartozoval kdsson
hazassagot, sem a zsid6 vallas azt, hogy a zsido, nem zsidé személlyel kosson hazassagot. Az
ilyen hizassdg szintén minden koriilmények kozott érvénytelen. A kohén?® nem kothet
hazassagot elvalt személlyel, prozelitdval,”’ olyannal, aki kifogasolt kapcsolatban vagy
agyassagban €l, — itt ismét megjelenik az erkolcsi, etikai elem — vagy aki kohén tilalmazott
hazassagabol szarmazik.

A muszlim hazassagjogban is megjelennek azok a tilalmak, amelyek megakadalyozzék, illetve
érvénytelenné teszik, fennallasuk esetében a hazassagot.”® A muszlim jog is elsésorban a
vérségi viszonyok alapjan allit fel tilalmakat: a vérrokonsag €s a sogorsag ilyen akadaly.
Ugyanakkor vallasi szabalyokat is felallit, a Koran szabalyai alapjan, kiilonbséget téve a férfi
¢s a no jogai kozott. A férfi feleségiil vehet muszlim és nem muszlim noét is, a nd pedig csak
muszlimhoz mehet feleségiil. Amennyiben a férfi nem érte el a pubertast, atyai hatalom alatt
all, és hazassagarol az apa, vagy az apai nagyapa dont. A nd esetében hasonlo a helyezt addig,
amig el nem éri a pubertast, mint a hazassagkotés minimum korhatarat. Ez koriilbeliil a betoltott
12. ¢letévtdl kezdddik. A muszlim vallas esetében is az eldzOekben ismertetett szabalyok
érvénytelenné teszik a hazassagot, és aldluk nincs lehetdség felmentést nyerni, tehat csak
abszolut akadalyokrol beszélhetiink.

4. A jegyesség kérdése

A magyar csalddjog jelen pillanatban nem szabdlyozza a jegyességet igy az jelenleg az
egyhazjogban létezd jogintézmény. A polgari jog csupan a jegyességhez kapcsolodo egyes
maradék joghatdsokat szabalyozza, amelyek kizardlag vagyoni jelleglieck. A hdzassag
elmaradasbol eredd kiaddsok megtéritésére a Ptk. utaldé magatartasrol szolod szabalyozasa
alapjan, mint biztatasi kar elképzelhetd. A jegyesség alatt a héazassagra tekintettel adott

25 V6. HEKA Laszlo: A zsido jogrendszer alapjai. Szeged, Polay Elemér Alapitvany, 2009. 183. p. és DONIN,
Hayim Halevy: Zsidonak lenni. Budapest, Goncol Kiado, 1998. 261-263. pp.

26 Papi rendbe tartozo férfi.

27 Olyan személy, aki feln6tt koraban, mas felekezetb6l vagy vallasbol tér at a zsido vallasra.

28 V§. Rizvl, Sayyid Muhammad: Marriage and Morals in Islam. Toronto, Islamic Education & Information
Centre, 2001. és PiccHI, Margherita: Muslim Marriage and Contemporary Challenges. In: Lukens-Bull, R.,
Woodward, M. (szerk.) Handbook of Contemporary Islam and Muslim Lives. Springer, Cham. 2020.
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ajandékok sorsa tekintetében a polgari jog elvei alapjan az az allaspont, hogy az alapul szolgalo
feltevés meghiusuldsa esetében, — azaz a hazassag meghitsuldsa esetében — ha e nélkiil az
ajandékozas nem tortént volna meg, akkor visszakovetelhetok.”” A rémai katolikus és a
protestans egyhdzjogokban is a jegyesség, — mint idejét mult jogintézmény — nincsen
szabalyozva, bar a gyakorlatat az egyhdzjogok nem is tilalmazzék. A katolikus hazassagjog
nem is a ’jegyes’ szakkifejezést alkalmazza, hanem hézassagi igéretnek nevezi, amely mindségi
kiilonbséget jelez, ugyanis mig az 1918-ban kiadott Codex Iuris Canonici-ben, a jegyességhez
még kotddnek joghatdsok, és magat a jegyességet is jogintézmény volt,*® addig az 1986-o0s
egyhazi torvénykdnyvben mar nem szabalyozzik.’! Annyit a kodex a Ptk.-hoz hasonléan
szabalyoz, hogy egyrészrdl a héazassagi igéretb6l nem szarmazhat kereset a hdzassag
kikényszeritésére, masrészt a meghitisult hazassagi igéretbdl szdrmazhat igény vagyoni jellegii
kértéritésre.>> A hazassagkotésre vonatkozod igéret, tehat jogi koterével nem rendelkezik,
amennyiben a felek kozott 1étrejon, akkor is fel lehet azt bontani. A protestans egyhazjogok a
jogfejlodésiik jelenlegi allasa alapjan nem rendelkeznek a jegyességrol, tehat sem annak
létrejottében, sem pedig megsziinése esetében sincsen eljarasrendjik a jegyességgel
kapcsolatban. Természetesen annak nincsen akadéalya, hogy a hézassagkotés elott allok,
“eljegyezzek’ egymast, de jogi relevancidja nincsen, a protestans egyhazjogban.

A gordgkatolikus, az ortodox, a zsidé és részben a muszlim egyhéazjog szempontjabol azonban
a jegyesség iddszaka jogi értelemben is jelentds. A gordgkatolikus felekezet €s az ortodox
hazassagkotési szertartas elsé része maga az eljegyzés. A gorogkatolikus felekezeti egyhazjog
ugyan szabalyozza a jegyességet, de a romai katolikus felekezethez hasonloan a keleti egyhazak
egyhazjogat tartalmazd torvénykonyv is kijelenti, hogy a jegyességbdl nem keletkezik a
hazassagi igéret kikényszeritésére szolgalo kereset. A jegyesség idOszaka a keleti katolikus
felekezethez tartozd kozosségek esetében eltérd lehet, altaldban 1 és 6 honap koézé tehetd
idészak.®* A keleti egyhazak hazassagjoga a hazassagkotés két f6 mozzanatat kiilonboztetik
meg: az elsd az eljegyzés, a masodik a megkoronazas. Az eljegyzés joghatasa a keleti egyhazak
¢s felekezetek jogrendjében azonos a hdzassaggal, azaz a felek mar az eljegyzés megtorténtétol
gyakorolhatjdk a hdzastarsi jogokat és kotelezettségeket, beleértve a szexualis jelleglieket is. A
gorogkatolikus és az ortodox egyhaz is a két mozzanatot Gsszeflizi egy eseménnyé, igy az
eljegyzés €s a megkoronazas ugyanabban az idépontban torténik, tehat az eljegyzés jelképessé
valik.*

A zsid6 egyhazjogban is nagy jelentdsége van az eljegyzésnek, a kiddusinnak.?> Az ortodox
hazassagjogban mar ismertetett szabalyokhoz hasonloan, a zsido hazassagjogban is az eljegyzés
joghatasa hasonl6 a hazassagéhoz. Az eljegyzés két fontos mozzanata a gytirtinek a n6 ujjara
hiizasa és az e kdzben elmondott szavak, amelyek az eljegyzés tényét rogzitik.’® A hazassagi
joghatasok akkor allnak be mar az eljegyzéskor, ha a férfi a gylirtin kiviil, valamilyen mas
jegyajandékot is atad.’” Az eljegyzés érvényességéhez sziikséges két hitelesitd tanu jelenléte is,
akik nélkiil az eljegyzés nem jon létre, neviiket pedig a hazassagi szerzddésben is fel kell

2 V6. HEGEDUS, 2022. 51. p.; BARZO, 2017. 71-72. pp. és BARZO-KATONANE, 2021. 35-37. pp.

30 DE GASPERRI, Pietro-SEREDI Jusztinian: Codex Iuris Canonici Fontes. Roma, Typis Polyglottis Vaticanis, 1923.
31V, ERDO Péter: Egyhazi Torvénykonyv, Budapest, Szent Istvan Tarsulat, 2015. 1083-1094. kdnonok

32 V6. ERDO,1991. 408-409. pp. és KUMINETZ, 2002. 95-96. pp.

3Vo. The particular law of the ukrainian greek catolich church. Promulgated by the Major Archbishop Sviatoslav
Shevchuk April 7, 2015

34 PAPP Miklos: ,, Megkorondztad” A hdzassagkotés misztériuma. Szeged, Lazi Kényvkiadé, 2022. 105-109. pp.
35 Jelentése: megszentelés, vagy szentség. Ertelme: A “vasarlas” tgy torténik, hogy a vélegény gytiriit huz a
menyasszony ujara a tantk el6tt, ezt megelézéen a volegény elmondja, hogy ez altal a gytir(i altal szenteli meg
feleségét.

36 V5. DONIN, 1998. 261. p. Haré at m'kudeset li b’tabaat zo k'dat Mose u'Jiszraél.

37 V§. HEKA, 2009. 186. p.
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tiintetni. Az eljegyzés utan a férfi sajat hazaba viheti a menyasszonyt és ott vele szexualis
kapcsolatot is 1étesithet.

A muszlim jogban nincsen a keresztény vagy zsido valldsban mar ismertetett eljegyzési
szertartdas, a4m a shari’a rendelkezik az eljegyzésr6l, mint a két fél kozotti olyan
megéllapodésrol, amely visszavonhat6.>® A zsidé és ortodox joggal ellentétben, azonban a
muszlim jogban az eljegyzés nem azonos a hazassaggal, a felek a hazastarsak jogait és
kotelezettségeit még nem gyakorolhatjak, sot a jegyesek nem is taldlkozhatnak egymaéssal
feliigyelet nélkiil és sehova sem mehetnek el egyiitt. Az eljegyzés véleményem szerint a
muszlim jogban (és a zsid6 jogban is) a hdzassagi szerzddés biztositéka, annak biztositasara
szolgal, hogy a nd ne kdsson hazassagi szerz0dést massal, annak fennallasa alatt.

5. A hazassagkotés folyamata

A polgari hazassagkotés rendszerében a hdzassagkotés alaki feltételeit a Ptk. adminisztrativ
szabalyait az anyakdnyvi eljarasrol szolo torvény szabalyozza. Alaki feltétel, hogy a feleknek
két tant1 jelenlétében, az dnkormanyzat hivatali helyiségében kell hazassagot kotnie.** Ahhoz,
hogy a hézassag 1étrej6jjon tobb konjuktiv feltételnek is meg kell felelnie: kizarolag egy férfi
¢s egy nO kotheti meg, a feleknek egyiittesen kell jelen lenniiik az dnkormanyzat hivatali
helyiségében, ahol az anyakonyvvezetd (esetlegesen a polgarmester) eldtt személyesen tesznek
nyilatkozatot a hazassag megkotésérdl, amelynek egybehangzd ’igen’ nyilatkozatnak kell
lennie, amely konstitutiv hatadlyu. Ezt kovetden az anyakonyvvezetdé deklarativ hatallyal a
hazassag létrejottét megallapitja, és azt az anyakonyvbe bejegyzi.*’ Ezek a 1épések kiilondsen
azért fontosak, mivel a protestins hazassagkotés mozzanatai megegyeznek a polgari
hazassagkotés formai és alaki kovetelményeivel, mivel a protestdns felekezetek elfogadjak
érvényesként a polgari hazassagkotést.

A hazassagkotés formaja a kiilonbozé egyhdzjogokban eltérd lehet. Itt kell elsdsorban
kiilonbséget tenni azon egyhazjogok kozott amelyek szentségnek tekintik a hazassagot ¢és azok
kozott, amelyek szerzddésnek, vagy tisztan polgari aktusnak. Ahogyan az el6zdekben
kifejtettem, tisztdn polgari aktusnak elsOsorban a protestans felekezetek tekintik a hazassagot,
tehat 6k csak a hazassag utolagos megaldasara szoritkoznak, a sajat szertartasuk keretei kozott.
Szentségnek tekintik a hdzassagot a keresztény felekezetek koziil a katolikus, gorogkatolikus
¢s ortodox felekezetek, illetve a zsido egyhaz bizonyos mértékben. Ugyanakkor a szerzodés-
jelleg dominansabb a zsid6 és a muszlim egyhdz tekintetében.

A katolikus felekezet egyhazjogaban a hazassagkotés nem csupan szertartasi aktus, hanem
egyben jogi cselekmény. A katolikus szertartas keretében 1) jogi kapcsolat jon 1étre a hdzasodni
szandékozo felek kozott, amely fiiggetlen attol, hogy a felek kotottek-e mar polgari jogi
hazassagot vagy sem. Az allam szempontjabol a katolikus felekezet hazassdga nem létezd
hazassag, ugyanigy a katolikus felekezet allaspontja szerint a polgari hazassag két katolikus
felekezethez tartozd személy kozott szintén nem létezd hazassag. Jogi szempontbol a
gorogkatolikus, az ortodox ¢€s a zsido felekezet allaspontja is ugyanez: tehat ezek a felekezetek
sem fogadjak el érvényes hazassagnak a tisztan polgari hazassagot, felekezeteik tagjai szdmara
kotelez6 a sajat felekezet joga szerinti hdzassagkotés is. A katolikus felekezet hdzassagi joga
szintén konjuktiv feltételeket ir eld a hazassag megkotése esetére. A hazassagkotés kizardlag
férfi és n6 kozott 1étrejovo, egész €letre szolo €letkdzosség. Lényeges, hogy a hazassagkotéskor
a feleknek egyidejlileg kell jelen lenni, de ez megvaldsulhat személyesen vagy képviseld Gtjan

3 Vo, Rizvi, 2001. 51. p.
3 V. VEKAS-GARDOS, 2020. 711. p. és HEGEDUS, 2022. 61. p.
40V, HEGEDUS, 2022. 59. p.; HERGER-KATONANE, 2021. 41-43. pp. és BARZ0, 2017. 66-67. pp.
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is. A polgari hazassag esetében Magyarorszagon képviseld utjan nem lehet hazassagot kotni,
de néhany eurodpai orszag csaladjogi rendelkezései kozott talalunk arra is példat, hogy képviseld
Utjan is lehetséges a hazassagkotés.*! A hazassigot kotd személyeknek a hazassagi
beleegyezésiiket szoban kell kifejezniiik. Sziikséges a két tanu jelenléte, és az, hogy a felek a
hazassagot a hazassagkotésben vald kozremiikodésre illetékes lelkész elott, a teriiletileg
illetékes plébania templomaban kdssék meg.*> A szertartas fontos eleme a gyfiriik ujjra hiizasa,
bar ennek elmaradésa a hdzassag érvényességét nem befolyasolja.** Mivel a katolikus felekezet
tekintetében a hazassag szentség, igy a hazassagot jogi szempontbol nem a lelkész jelenléte
hozza 1étre, hanem a felek egybehangzo akaratnyilvanitasa. A lelkész hivatalos tanuként vesz
részt a szertartas levezetésében, és szerepe deklarativ jellegli, az érvényesség megallapitasa és
anyakonyvezése a feladata, ugyantigy, mint a polgari hazassagkotés esetében az
anyakonyvvezetdeé. A gordgkatolikus felekezet esetében mindazon feltételeknek ugyanugy fenn
kell allnia, mint a romai katolikus felekezet esetében, annyi kiilonbséggel, hogy a pap jelenléte
¢s aldasa szerves része a hazassag jogi érvényessegenek, tehat ennek elmaradéasa esetében nem
jOn létre érvényes hazassag. A gorogkatolikus felekezet esketési szertartasanak két f6 része az
eljegyzés, — amelyrdl mar ejtettem szot, — és a megkoronazas, amely egy valosdgos mozzanat,
a férfi és a nd fejére valoban koronat helyeznek.** Ez a mozzanat megjelenik az ortodox
szertartasban is. A gorogkatolikus felekezethez tartozo személyek csak gorogkatolikus lelkész
elétt, és templomban kdthetnek érvényesen hazassagot.* Még egy jelentds eltérést talalhatunk
a gordgkatolikus felekezet hdzassagjogaban: nem engedi meg a képviseld utjan torténd
hazassagkotést.

Az ortodox felekezet hédzassagkotési szertartasanak lényeges elemei ugyanazok, mint a
gorogkatolikus felekezet esetében. Lényeges eltérés, hogy az ortodox hazassagjog tiltja azt,
hogy a hazassagot kotok eldszor egyhazi, majd a polgari hazassagot kossenek. A polgari
hazassagkotésnek van elsésége. Az ortodox egyhazakhoz tartozd személyek szdmdra nem
nyitott, a katolikus felekezetnél mar megismert vallaskozi hazassagkotés, tehat az ortodox
egyhazakhoz tartozd személy, csak ¢és kizardlag ortodox vallastival kothet hazassagot. A
hazassagkotéskor a feleknek személyesen kell jelen lenniiik, és egybehangzd szabad
akaratnyilvanitassal kell kifejezésre juttatniuk dontésiiket. Sziikséges legalabb két tanu jelenléte
is, ez konjuktiv feltétel, illetve a teriiletileg illetékes lelkész elott kell a hazassagot megkdtni.

A zsid6 egyhazhoz tartozd személyek szamara csak akkor érvényes a hazassagkotés,
amennyiben azt a zsido vallas szabdlyai szerint teszi, igy tehat a tisztan polgari hazassagkotést
nem fogadjak el érvényes hazassagkotésnek. A zsidd hazassagkotésnek is 1ényegi eleme az
eljegyzés, amelynek 1épéseit korabban mar kifejtettem. Mésodik része a hazassagkotés, amely
a zsinagdgaban zajlik. Lényeges szerepldje a vOlegény, a hazassaglevél megirdsara képzett
irnok, a menyasszony és a rabbi. A szertartds mozzanatai konjuktiv jellegiick, nem lehet
felcserélni vagy kihagyni, mert az érvénytelen hdzassagot okozna. A szertartds keretében
készitik el a ketubanak*® nevezett hazassaglevelet, amely a né jogait tartalmazza. A ketubat a
szertartads keretében adjak at a ndnek, és tulajdonképpen ezzel jon jogi értelemben létre a
hazassag. Az aldasok €s egy pohar bor elfogyasztasa utdn a vOlegény aranygylriit huz a n6

41 P1. Olaszorszag hazassigjoga alapjan.

42 Ezek a tridenti zsinat rendelkezései, a nyilvanossag biztositasat szolgiljak. Teriiletileg mindig a menyasszony
plébanosa illetékes a hazassagkotésen jelen lenni.

4 A hdzassagkotés szertartdsanak rendje, Budapest, Szent Istvan Tarsulat, 2006.13-15. pp.

V. PAPP, 2022. 105 -109. p.

4 Vo, ERDO, 1991. 452. p.

46 A ketubat valdjaban mar az eljegyzéskor elkezdik imni, ez a rabbi, vagy a rabbi dltal hivatalosan megbizott
irasszerkesztd feladata, hiszen héber nyelven irodik. Manapsadg mar elére megirt és/ vagy elére nyomtatott iratot
hasznalnak, amelybe csak beirjak a felek neveit.
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ujjara, majd félrevonulnak egy kiilon szobdba, jelképesen egyediil maradnak. Ez jogi
szempontbdl, a hazassagkotés érvényességéhez elengedhetetleniil sziikséges szexualis
egyiittlétet jelképezi, hiszen a katolikus felekezet egyhdzjogahoz hasonldan, a gyermekek
nemzése, és az ehhez sziikséges cselekmény elengedhetetlen feltétele a hazassagnak.*’ A
hazassagkotéskor a két félnek személyesen jelen kell lennie, és sziikséges legalabb két tant
jelenléte is, 4m az eskiivé kezdete elStt fel kell éllitani a minjant,*® a 10 férfibol 4llo
imakozosséget, €s ez is a nyilvanossag biztositasat szolgalja.

A muszlim hazassadgjog alapvetden szerzddési alap. természetesen felallit bizonyos
szabalyokat, amelyek legféképpen a hazassagi anomalidk kiszlirésére szolgalnak, de magara a
hazassagkotés folyamatara vonatkozoan nem 4llitanak fel szabalyokat, tehat ezt a hazasulni
késziild felek és csalddjuk szabadon hatdrozzdk meg.*® A héazassagkotésnek hirom 6
mozzanata van: a férfinak a nd felé¢ irdnyuld hazassagi ajanlata, amelyet 4ltalaban a felek
csaladja mérlegel, és hataroz réla. A hazassagi ajanlatot el kell fogadnia a ndnek és csaladjanak
a hazassag érvényes megkotéséhez.® Ezek utdn magat a szerzédést irasba kell foglalni,
mégpedig arab nyelven, e nélkiil a szerz6dés nem érvényes.’! Végiil azt kell megallapitani,
hogy a hazassagkotésnek van-e valamilyen jogi hidnyossaga, amely a hazassagkotést
érvénytelenné tenné. Erre a célra szolgal az, hogy két tant jelenléte elengedhetetlen a szerzddés
elkészitésekor, neviiknek szerepelnie kell a szerzédésben. A hazassagkotéshez nincs sziikség
akar az allam, akar a muszlim egyhaz részérdl hivatalos személy részvételére. S6t meég a nd
jelenléte sem elengedhetetlen, elégséges, ha képviseldje jelen van. Azonban a szertartast mégis
altalaban linnepélyessé teszik, a Kordnbdl felolvasnak, és az imam, vagy mas nagy tekintélyli
férfi imadsagot mond. Tobb muszlim tobbségli dllamban méra mar eldirasa a hazassaglevél
nyilvantartasba vétele is.>

6. A hazassag felbontasa

A magyar csaladjog 1894-0ta ismeri a hazassdg felbontasdnak lehetdségét, hiszen a
hazassagjogrol szolo torvény ezt sziik korben, €s konkrét valdokokat meghatarozva a vétkesség
elvét alkalmazva bevezette.”® Az 1952. évi IV. torvény amely a hdzassag, a csalad és a gyamsag
szabalyait rendezte, szakitva a vétkességi elvvel a hazassag feldultsagara helyezte a hangsulyt,
és ezt a Ptk. Csaladjogi konyvének szabalyai is atvették.>* Igy jelenleg hatalyos
csaladjogunkban a hazassag felbontasanak lehetdsége nyitva all a felek elott, egyrészrdl az
tényallasos bontas alapjan, amelynek feltétele a hdzassag teljes ¢és helyrehozhatatlan
megromlésa, vagy pedig a kozds megegyezéssel torténd bontas szerint.>> Az vallasi hazassagi
jogoknak nem mindegyike engedélyezi a hdzassag felbontasat. jellemzdéen azok, amelyek
szentségnek tekintik a hazassagot nem engedélyezik a hazassag felbontasat, de nem mindegyik
egyhazjogra igaz ez az allitisom. A romai katolikus és gordgkatolikus felekezet nem

47 Lasd. V6. MARGALIT, Yehezekel: The Jewish Family: Between Family Law and Contract Law. Cambridge,
Cambridge Universty Press, 2019. 51. p.

48 Legaldbb 10 feln6ttkora férfi jelenléte sziikséges ahhoz, hogy a hivatalos szertartdsokat el lehessen végezni, ez
a minjan.

49 MAUDUDI, Abu-L-A’la: IszlAm életm6d. Budapest, Magyarorszagi Muszlimok Egyhaza, 2007. 45. p.

30 Osszességében lasd: PiccH, Margherita: Muslim Marriage and Contemporary Challenges. In: Lukens-Bull, R.,
Woodward, M. (szerk.) Handbook of Contemporary Islam and Muslim Lives. Springer, Cham. 2020.

5! Concept of Marriage under Islam. https://old.amu.ac.in/emp/studym/99995934.pdf

2 V6. PiccHl, 2020. 14. p.

33https://net.jogtar.hu/getpdf?docid=89400031.TV &targetdate=&printTitle=1894.+%C3%A9vi+XXXL+t%C3%
B6rv%C3%A9nycikk&referer=1000ev

54 V. HEGEDUS, 2022. 73-77. pp.

55 V6. BARZO, 2017. 95. p.
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engedélyezi a hédzassdg felbontdsat. Az ortodox, protestans, zsido ¢és muszlim pedig
engedélyezi, vagy teljes egészében vagy sziikitett keretek kozott.

A romai katolikus €s gorogkatolikus felekezet az érvényes hazassadgot valamelyik hazasfél élete
végéig érvényesnek €s felbonthatatlannak tekinti, ehhez mérten kifejezetten csak a hazassag
érvénytelenségének megallapitasara van lehet6ség. A hazassag érvénytelenségét akkor lehet
megallapitani, ha a hdzassag valamely 1ényegi eleme hianyzik, vagy valamely a hazassagot
érvénytelenné tevo ok fennall. A katolikus és gordgkatolikus hazassagjog alapjan a hazassag
két fajtaja esetében lehetséges a hazassag érvénytelenségének megallapitasa: az egyik ilyen, ha
ugyan €rvényes volt a hazassag, de nem volt szentségi, mivel vagy nem két katolikus kozott jott
1étre, vagy a katolikus €s nem katolikus fél nem kapott felmentést, illetve a masik eset, ha ugyan
a hazassag szentségi, azaz ¢érvényes, de nem haltak el, ez ugyanis lényegi feltétele a hazassag
érvényességének.’® Az el nem halt hazassagok érvénytelenitése a papa joga, amelyet a piispoki
sz€khelyeken felallitott egyhazi birosagokon keresztiil torténik. Az érvényes, de nem szentségi
hézassagok azonban maguktdl bomlanak fel: egyrészrol a privilegium paulinum?®’ alapjan,
masrészt kiilon papai engedéllyel. A hdzassag felbontasanak rendszere igen bonyolult a romai
katolikus és gorogkatolikus felekezet egyhazjogdban, €s a teljesedésbe forduldsa legalabb 6
honap.

A protestans egyhazjogok tekintetében nincs kiilon szabalyozas a hézassag felbontdsara. A
reforméatus és evangélikus felekezet elfogadja, — ha nem is tartja helyesnek — a hazassag polgari
jog alapjan torténd felbontasat, és nem alkalmaz semmilyen sajat eljarast. Egyetlen kivétel
mindkét felekezet esetében az, ha a lelkész bontja fel hazassagat,>® mert ez az eset fegyelmi
eljaras lefolytatasara adhat okot, amennyiben bebizonyosodik, hogy a hazassdg a lelkész
hib4jabol romlott meg.>’

Az ortodox felekezet egyhazjoga ugyan engedélyezi a hdzassag felbontdsat, de a romai és
gorogkatolikus felekezethez hasonloan ez csak egyhazi birosag elétti eljaras keretei kozott
lehetséges, azaz az ortodox felekezet sem tekinti sajat joga szerint €rvényesnek a polgari
hazassagfelbontast. Az ortodox felekezet jogrendjében a héazassag felbontasanak legfébb,
legjelentdsebb oka a hazassagtorés, ezt feltétleniil a hazassag megromlasanak jeleként tekintik.
Ezen beliil szamtalan rész-okot hataroz meg a hazassagjog, amelyek nagyban hasonlitanak a
romai ¢és gorogkatolikus egyhazban hdzassagi akadalyként jeloltesetekhez. Pl., ha valamelyik
fél elszakad az ortodoxiatol, vagy ha a valamelyik fél hazassagat polgari birosag elott felbontja,
¢€s ujra polgari hazassagot kot, illetve pl. az allamellenes 0sszeeskiivés, €s az eldzetes €s fennallo
0rokos kozosiilési képtelenség. Az egyhazi birdsag dontését viszont az ortodox jog alapjan nem
befolyasolja az, hogy a hazassagot a polgari birdsag felbontotta-e vagy sem, mig a katolikus és
gorogkatolikus felekezet egyhazjoga eldirja a polgari birdsadg hatarozatanak bemutatisat, az
eljaras megkezdése el6tt.5

A 7zsid6 €s a muszlim jogban a hdzassadg felbontasa hasonld, mint annak megkd&tése. Mivel
kifejezetten kontraktualis jellegli eljarasrol van sz6 a héazassdgkotés kapcesan, igy annak

%6 V6. ERDO, 1991. 465-471. pp. és KUMINETZ, 2002. 309-321. pp.

57 Privilegium Paulinum: a két meg nem keresztelt személy hazassaga érvénytelenné valik akkor, ha: az egyik
megkeresztelkedik és 0j hazassagot kot, ha a masik meg nem keresztelt fél kiilonvalik tole.

8 V6. 2000. évi 1. torvény a reformatus egyhaz torvénykezésérdl, a 2013. évi L. torvény a lelkészek jogallasarol
és szolgalatarol és az 2005. évi II1. torvény az egyhazi szolgalatrdl €s az egyhazi szolgalatot végzdkrol

3 Les Ordonnance Ecclésiastques de I’Eglise de Genéve. 24. pont ,,24. Mais premierement est a noter, qu’il y a
des crimes qui totalement sont intolerables en un Ministre: et y a des vices qu’on peut aucunement supporter,
moyennant qu’on en face admonitions fraternelles.” http://www.kerkrecht.nl/node/2161

0 V6. BERKI Feriz: Az ortodox kanonjog. In: Racz Lajos (szerk.): Felekezeti egyhazjog. Budapest, HVG-Orac,
2004. 136. p.
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felbontasa is a szerzédések megsziinésének formai kovetelményei szerint torténik. A zsido
hazassagjog a polgari birdsag hazassagot felbonto hatarozatat nem fogadja el, ehhez sziikséges
a rabbinikus birdsadg dontése is. A hazassag felbontasat alapesetben a férj kezdeményezheti a
Bét Din el6tt,%! és hasonldan torténik a hazassagkotéshez: mig a hazassagkotéskor a ketubat, a
hazassaglevelet adja férj at a feleségének, addig a hazassag felbontasakor a get-nek nevezett
valolevelet, amelyet a birésdg irnokanak, ardm nyelven kell elkésziteni.®® A get
érvényességehez sziikséges két tanu is, amelyek nevének szerepelnie kell a get-ben is. Ezen
kiviil a get-ben sziikséges a hazassagot felbontd felek nevének, és a pontos datumnak a
feltiintetésére is. A get-et a férjnek tanuk eldtt kell a feleségnek atadnia, illetve szoban is ki kell
nyilvanitania valasi szdndékat, ez a hazassag felbontasanak érvényességi kelléke. A hazassag
felbontasanak elsddleges oka, akarcsak az ortodox felekezet esetében, a hazassagtorés, a férj
csak ezen okbol kezdeményezheti a hazassag felbontdsat,®* a né nagyon sziik korben, csak
akkor kezdeményezhet, ha a férj nem tudja teljesiteni a gyermeknemzéssel kapcsolatos
kotelezettségeit.®* A zsidd hazassag felbontdsanak eléfeltétele lehet a polgéari birdsag altali
bontast megtdrténtét igazold hatarozat bemutatasa.’® Idénként eléfordulhat az, hogy kdzvetitd
utjan torténik a hazassag felbontasa, de ez nem jellemzd. Ha valamelyik fél nem hajlandé részt
venni a Bét Din eljarasaban, akkor a hdzassagot nem lehet felbontani, tehat egyoldalu kérelemre
ugyan, de mindkét fél részvételével zajlik az eljaras.

A muszlim hazassadgjog csak akkor engedélyezi a hazassdg felbontdsat, ha a hdzassagi
¢letk6zosség megromlasa oly mértékben megmérgezi a békés otthoni 1égkort, hogy a kdzos élet
lehetetlenné valik. Ez természetesen nem feltétleniil jogi kategoriat jelent, hiszen nagyon
altalanos megfogalmazas. A hazassag felbontasanak folyamata alapvetdéen hasonlo a zsido
jogban megismert formahoz, annyi kiilonbséggel, hogy nem birdsag el6tt zajlik. A muszlim jog
ismer visszavonhato és visszavonhatatlan bontast is. A form4jat tekintve lehet szobeli és/vagy
irasbeli is, €és a feleség jelenléte, — akarcsak a hazassagkotés esetében, — nem sziikséges. A
férjnek két tanut elott fennhangon kell kijelenteni azt, hogy a feleségétdl elvalik, ez szintén
érvényességi feltétel, kotelezd elem.®® A hazassag felbontasa érvényessé a ténynek a feleség
tudomasara jutdsatol kezdve érvényes. A férj irdnyabol érkezd héazassagfelbontasi szandék
esetében a mahr, a hazassaglevélben kialkudott dsszeg jar a feleségnek.®” Amennyiben a feleség
kezdeményezi a valast, — ez akkor lehetséges, ha a feleségnek oka van megtagadni a testi
kapcsolatot férjétdl, — akkor nem jar a szamara a hazassaglevélben kialkudott 6sszeg, sot ez a
teher meg is fordulhat.® A birdsag elotti eljarasra, extrém esetben, stlyos okbdl van csak
sziikség ¢€s lehetdség, a né kezdeményezésére, pl. ha a férj kegyetlenkedik feleségével, vagy

6l A Bét Din rabbinikus birdsag, amely legalabb harom tudos, felavatott rabbibol all. Tudods természetesen azt
jelenti, hogy a zsid6 jogban és a vallasi eldirasokban jaratos.

2 HEKA, 2009. 199-200. pp. és JANY Janos: A vildg f6bb jogrendszerei- A nem nyugati jogkultirdk. Budapest,
Pazmany Péter Katolikus Egyetem jegyzete, 2011. 39. p.

63 V6. HEKA, 2009. 198. p.

% Uo. 195. p.

% SoLovy, Jodi M.: Civil Enforcement of Jewish Marriage and Divorce: Constitutional Accommodation of a
Religious Mandate. In. De Paul Law Review. Volume 45. Issue 2., Winter, 1996. 493-535. pp.

% SAADU, Kadi Aminu: Divorce proceedings: islamic law perspective. Abuja, National Juridical Institute, 2017.
6.p.

67 Kozkeletli tévedés, hogy a muszlim ndk azért hordanak annyi ékszert, mert ha a férjiik varatlanul elkiildi Sket,
csak azt vihetik magukkal ami rajtuk van. Ez régebben a rabszolgasag rendszerének fennallasa alatt, a szolgak
tekintetében elképzelhetd volt, de a torvényes hdzassdgban €10k esetében, a né mindazt elviheti, ami az 6vé, a
mabhr-t és az értékeit is.

%8 Vilas utani pénziigyi timogatas, vagy valas utani fizetés, amelyet a férj fizet a volt feleségének annak érdekében,
hogy novelje Onbecsiilését, és csokkentse a ,.elvalt n6” kifejezéshez kapcsolodd tarsadalmi és gazdasagi
megaldztatas negativ hatasat és forditva.
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ha a férj megszegi a hazassagi szerz8désben villalt kotelezettségeit.®® Ismert még kdlcsonos
megegyezésen alapuld forma is, amely keretében a felek nem tamasztanak egymassal szemben
koveteléseket, de a férj a hazassagi szerz6dés alapjan meghatarozott dsszeget ki kell fizetnie a
feleségének.””

Osszefoglalo gondolatok

A vallasi jogokban a jog és az erkolcs eszméje szorosan fonddik 0ssze. Az erkdlesot R. Posner
tgy definialja, hogy az masok iranti kotelességek dsszessége,’! illetve olyan magatartisokat
tilalmaz, amelyek nem tekinthetdk etikusnak.”” A jog viszont ezzel szemben az allam 4ltal
alkotott vagy elismert olyan altalanos magatartési szabaly, amelynek érvényesiilését az allam
biztositja. G. Jellinek e két diszciplinat igy foglalja dsssze: a jog, az erkdlcs minimuma.”> A
vallasok az emberi €letet alapvetden etikai-erkdlcesi oldalrol hatarozzak meg, a jognak pedig,
amelyeket a vallasok megalkotnak az erkolcsi oldal erdsitése a feladata. A vallasi jogok
kivaldan példazzak azt a tényt, hogy a jog és az erkdlcs nem, vagy nehezen vélaszthatok el
egymastol, és nem is sziikséges kiilonvalasztani 6ket. Ugyancsak Jellinek megéllapitasa az,
hogy minden tarsadalmi intézmény eredendden szorosan kapcsolodik a vallashoz, és csak a jog
modernizacidja probalta ezeket kiilonvalasztani.”*

A jog fejlddése soran ez az elvalasztas egyes vallasok és felekezetek tekintetében sikeres vollt,
mas vallasok és felekezetek tekintetében azonban nem volt lehetséges. Azon allamok esetében,
amelyekben a f0 vallasi irdnyvonal a kereszténység, ez az elvalasztas — részben, vagy egészben
— sikeresnek mondhat6, de azokban az allamokban, ahol a zsido, vagy az iszldm az uralkodo
vallas, a jog és erkdlcs, illetve a jog €s a vallas elvalasztdsa nem lehetséges.

Az egyhézjog feladata az, hogy az egyhdznak, — mint a tarsadalomba épiilo szervezetnek —
azon viszonyait ¢s feladatait rendezze, amelyeket a teoldgia eszkdzeivel nem lehetséges, vagyis
az egyhdz szervezetét, a feladatainak teljesitéséhez sziikséges keretek megalkotasat ¢és
fenntartasat, a kiilonb6z6 funkciok végzésének biztositasat, az adminisztracidt egyszoval
mindazokat a feladatokat amelyek alapvetéen nem a transzcendens létezéséhez, hanem az ebbdl
fakado funkcionalis rendszerhez tartoznak. Ezzel a meghatarozassal alapvetden egyet tudok
érteni abban a tekintetben, hogy az egyhazjog mindenképpen az egyhazaknak azon kiilso ligyeit
rendezi, amelyeket teologiai eszkdzokkel nem lehetséges. Azonban annyi kiegészitést kell
tennem, hogy az egyhdazak jogi rendszerét mégsem lehetséges anélkiil vizsgalni, hogy a
teologiai sajatossagokat is figyelembe ne vennénk, hiszen ezek a sajatossagok jelentdsen
meghatarozzak az egyhazak karakterét, és az ezekhez kapcsolodd jogi rendelkezéseket.
Kiilondsen igaz ez azoknal a vallasoknal, amelyeknél a tagsaghoz nincs sziikség formalis
aktusra,” hanem a vallashoz, a nemzetiséghez és a joghoz tartozas dsszekapcsolodik, mint pl.
a zsido, vagy muszlim vallds esetében. Az, aki zsidonak sziiletik egyben a zsid6 vallashoz

% V§. MEHRAJUDDIN, Mir: Divorce under Islamic law. In: Cochin University Law Review Vol. IX, 1985. 336. p.
70 SAH KAZEMI, Sonja Nurin: Untying the Knot-Muslim women, divorce and the Sariah. London, Nuffield
Fundation, 2001. 50. p.

"1'V§. POSNER, Richard A.: The Problematics of Moral and Legal Theory. In: Harvard Law Review, Vol. 111, No.
7 (May, 1998), pp. 1637-1717

72 MISKOLCZI BODNAR Péter: Az erkdlcs és a jog szoros kapcsolata. In: Polgari Szemle, 2015. december - 11.
évfolyam, 4-6. szam

3 V6. JELLINEK, Georg: Allgemeine Staatslehre. Berlin, Verlag von O. Hiring, 1914. 218-219. p.

" V§. JELLINEK, 1914, 112.p.

5 A keresztény vallas esetében a keresztségben valo részesedés teszi a gyermeket, vagy felndttet az egyhaz tagjava,
tehat ez egy formalis jogi aktus is, nem csak teologiai jellegii cselekmény.
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tartozik, és ugyanigy aki muszlimnak sziiletik, a muszlim vallashoz tartozik, és ez a tagsag nem
fiigg Ossze a sziiletéskori és a nagykorusag elérést jelzd beavatissal.’®

A fakultativ polgari hazassagkotés vizsgalata soran, gondolkoddsomban azért kellett elsésorban
figyelembe vennem ezeket a tényeket, mivel csak ebben az esetben elképzelhetd az, hogy a
fakultativ polgari hdzassag rendszerét adaptalni lehet ezen allamok jogrendszerébe, ha a vallasi
¢s felekezeti jogok hazassagkotéssel kapcesolatos szabalyait, és elvarasait ismerjiik. Ezen kiviil
az adaptacio masik feltétele az lehet, hogy ne csak ismerjiik a vallasi és felekezeti egyhazjogok
rendszereit, és miikodésiiket, hanem figyelembe vegylik az ezekben €s a magyar polgari jog
talalhaté kapcsolodasi pontokat, amelyek — fOként a keresztén felekezetek tekintetében—
Osszekotik ezeket a sajatos jogrendszereket és a magyar hazassagi jog szabalyait.
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